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RECENT DECISIONS OF THE COMPTROLLER GENERAL 
Digested by the Finance Branch, Office of the Judge Advocate General 


PERSONNEL RECORDS AND REPORTS—Record of Emergency Data 
Form (NAVMC 10526), effective changes. Notwithstanding the 
official erroneous information given a servicemember, which 
actually delayed the formal processing of the emergency data 
form, the form itself, designating a beneficiary to receive arrears 
in pay, must be signed by the servicemember and properly com- 
pleted and processed in accordance with pertinent laws and 
regulations before payment may be made to such beneficiary. 


@ Circumstances reveal that by means of a Record of 
Emergency Data Form (NAVMC 10526), a Marine 
Corps sergeant designated his wife as the person to re- 
ceive his arrears in pay. He was subsequently granted 
an annulment of his marriage, and when he attempted 
to execute a new record of emergency data for the pur- 
pose of designating a beneficiary other than his wife, he 
was apparently improperly advised by the members of 
his command that he could not execute a new designation 
until he furnished proof of dissolution of his prior mar- 
riage. On or about 15 December 1968, the sergeant fur- 
nished the squadron office a court order for the annul- 
ment of his marriage, after which a new Record of Emer- 
gency Data Form was in the process of being completed. 
He was killed, however, as a result of enemy action be- 
fore he was able to sign the new form. 

In 10 U.S.C. 2771 (a), it is provided that in the settle- 
ment of the accounts of a deceased member of the Armed 
Forces the amount due shall be paid to the person head- 
ing a preferred list which includes, inter alia, in order 
of preference (1) a beneficiary designated in writing by 
such member to receive such amount (if the designation 
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is received before the deceased member’s death at a place 
named in the regulations to be prescribed by the Secre- 
tary concerned), and (2) a surviving spouse. 

Further, 10 U.S.C. 2771(c) also provides that designa- 
tions and changes of beneficiaries are subject to the 
regulations to be prescribed by the Secretary concerned. 
This law, in addition, provides that under regulations 
prescribed by the Comptroller General, payment to a 
designated beneficiary shall be made by the military 
department, and that a payment so made bars recovery 
by any other person of the amounts paid. 

The Comptroller General stated that the purpose of 
10 U.S.C. 2771, in authorizing payment to a designated 
beneficiary, was to provide a basis for payment by the 
Government, without regard to any other consideration, 
of the amounts due to the beneficiary on record at the 
time of the member’s death, who had been designated 
in strict accordance with the applicable regulations. In 
line with this understanding 4 GAO 25 provides that a 
designation of a beneficiary under 10 U.S.C. 2771 prop- 
erly executed, and filed in the place designated for such 
purpose by the regulations of the department concerned, 
will be effective thereafter until expressly changed or 
revoked in writing. 

The Marine Corps Personnel Manual, volume II, para- 
graph 15118, provides that in the preparation of records 
of emergency data, entries will be typed and the Marine 
will sign all copies of the form, which will be forwarded 
to the specified Marine Corps office. Paragraph 15118 


(Continued on page 63) 











IN-SERVICE 
CONSCIENTIOUS 
OBJECTION: 


PROBLEMS OF THE 
GROWING PRIVILEGE 


LIEUTENANT ROBERT I. CUSICK, JR., JAGC, USNR* 


Although recognition of conscientious objectors is as old as the 
nation itself, until 1962 persons who became conscientious objectors 
after induction or enlistment were without a remedy. Lieutenant 
Cusick questions the form the remedy has taken and notes the effect of 
judicial easing of the requirements for conscientious objector status. 
Citing problems that exist only in the military context, Lieutenant 
Cusick suggests considerations that should affect the future of the 
in-service conscientious objector directive. 


UCH STRETCHING AND pulling of the 
M fabric of military life and tradition has 
occurred in the past few years as features of a 
youthful counter-culture have accompanied 
thousands of its youthful adherents into mili- 
tary service. As public disaffection with the 
Vietnam War has grown, one of these features 
has been a new peer acceptance of conscientious 
objectors. As a result, military commanders 
have had to learn, often in the face of a court 
order, how to adjust to the administrative and 
legal problems an in-service conscientious ob- 
jector can create. Part of the responsibility for 
the patent decline in the public image of mili- 
tary organizations must be attributed to the ad- 
ministration of a regulation which allows some 
dissidents, whose motives are not always pris- 
tine, to take the higher moralistic ground. 

Lest these statements be taken as evidence of 
overwhelming cynicism and distrust of consci- 
entious objectors or professed conscientious ob- 
jectors, it should be stated at the outset that 





*Lieutenant Cusick is currently serving in the Litigation and Claims 
Division, Office of the Judge Advocate General. He received the 
B.A. Degree from the University of Louisville in 1965 and the J.D. 
Degree from the University of Louisville School of Law in 1968. He is 
admitted to practice before the Court of Appeals of Kentucky, the 
Court of Military Appeals, and the United States Court of Claims. 


there are undoubtedly sincere, honest con- 
scientious objectors, including some who be- 
come such only after entry into military service. 
But there are also those who will take advantage 
of any privilege extended, and the motivation 
for doing so increases with the rigors of mili- 
tary service. It is a commendable and responsi- 
ble function of government to accommodate the 
individual beliefs of its citizens, especially so 
where beliefs concerning the taking of human 
life are involved. But this commendation says 
little about the adequacy of the way in which 
this accommodation is provided. 

Recently the United States Supreme Court 
held, in Welsh v. United States,: that a person 
may qualify as a conscientious objector if he 
establishes that he objects to participation in 
all wars by reason of deeply held religious, 
moral or ethical beliefs. This decision represents 
a significant broadening of the exemption and 
suggests that more young men will consider 
themselves qualified for the benefits of the 





1. No. 76, Jun. 15, 1970. 
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exemption.? Because of this, the time is particu- 
larly appropriate for a critical comment con- 
cerning the in-service conscientious objection 
program as it exists in the naval service. 

The recognition and exemption of conscien- 
tious objectors has its origins in this country’s 
early constitutional conventions, but its matu- 
rity as a legal problem began with the Civil War. 
While it is not the purpose of this article to 
trace the history of the exemption (which has 
been ably done in the cited materials), it can 
be said that a steady easing of the requirements 
for recognition as a conscientious objector— 
from membership in recognized peace churches 
to today’s individual ethical principles— 
has prevailed.* 

Until 1962, a member of a military service 
who became a conscientious objector subsequent 
to induction or enlistment was without a remedy. 
No regulation required his discharge or a modi- 
fication of his duties because of his change of 
conscience. In 1962 the Department of Defense 
promulgated Department of Defense Directive 
1300.6* (hereinafter referred to simply as the 
directive) which created an administrative 
means by which such a person could obtain a 
discharge or assignment to noncombatant 
duties. It is signficant that no statute or judicial 
decision required this action by the Department 
of Defense. The directive was, and still is, a 
product of executive discretion.® 


EROSION OF THE PREMISES 


Many of the administrative and legal prob- 
lems which have grown up around the directive 
stem from the fact that, considering its parent- 
age, it has become a monster child. The directive 
was conceived in 1962, at a time when the Fed- 
eral law concerning conscientious objection was 
confined to Selective Service matters and re- 
quired that conscientious objection to be recog- 
nized as a ground for exemption, be “by reason 





2. More specifically, the Court decided that a deeply held moral 
or ethical belief was to be considered as “religious” within the 
meaning of section 6(j) of the Universal Military Training and 
Service Act, 62 Stat. 612, 50 U.S.C. 456(j). The final sentence 
of the majority opinion states: “That section exempts from mili- 
tary service all those whose consciences, spurred by deeply held 
mo:al, ethical or religious beliefs, would give them no rest or 
peace if they allowed themselves to become a part of an in- 
strument of war.” 

. Selective Service System, Conscientious Objection, Special Mono- 
graph No. 11 (1950); Keiser, The Conscientious Objector Dilem- 
ma: Achieving Equity While Recognizing Individual Scruples, 
Treatise presented to U.S. Army War College (1970). 

. This directive is implemented in the Navy by article 1860120 
Bupers Manual and in the Marine Corps by Marine Corps Order 
1306.16B. 

. See, however, note 30 infra. 
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of religious training and belief.”® This un- 
doubtedly was the premise upon which the De- 
partment of Defense was proceeding in promul- 
gating the directive. Another premise, probably 
the more important one in retrospect, is still 
seen in the directive, though it has been stripped 
of meaning: ” 


No vested right exists for any person to be discharged 
from military Service at his own request even for 
conscientious objection before the expiration of his 
term of service, whether he is serving voluntarily or 
involuntarily. Administrative discharge prior to the 
completion of an obligated term of service is discre- 
tionary with the military Service concerned, based on 
judgment of the facts and circumstances in the case. 


The incipient problems lay relatively dormant 
until 1965. Until that time public attention had 
not focused on the Vietnam War with its present 
intensity, and many who otherwise might have 
filed applications did not consider themselves 
eligible as “religious” objectors. The Selective 
Service case of United States v. Seeger® soon 
disabused them of this notion. Seeger held that 
“religious” belief as required by the draft stat- 
ute meant 


a sincere and meaningful belief which occupies in the 
life of its possessor a place parallel to that filled by 
the God of those admittedly qualifying for the exemp- 
TION... 


This decision of the Supreme Court had the ef- 
fect of broadening the definition of conscientious 
objection to include many who were not reli- 
gious in the conventional sense of the term, but 
whose pacifistic beliefs were, to use the Court’s 
words, “religious in (their) scheme of things.” 
Much of the litigation which has mushroomed 
since the Seeger decision has concerned who is 


or is not “religious” in this arcane sense of the 
word.® 





6. Prior to the enactment of Public Law 90-40 in 1967, the opera- 
tive language of the statute provided that religious training 
and belief stems from the individual’s belief in a relation to a 
Supreme Being involving duties superior to those arising from 
any human relation. Today, both the Universal Military Training 
and Service Act and the Department of Defense Directive define a 
conscientious objector as one “‘who, by reason of religious training 
and belief, is conscientiously opposed to participation in war in 
any form.” Both provide that “ ‘religious training and belief’ does 
not include essentially political, sociological, or philosophical 
views or a merely personal moral code.” United States v. Seeger, 
discussed below, arose in the former context, Welsh v. United 
States in the latter context. 

- DOD Directive 1300.6, IV, B(1) (1970). 

. 380 U.S. 163 (1965). 

. Packard v. Rollins, 422 F.2d 525 (8th Cir. 1970); Pitcher v. 
Laird, 421 F.2d 1272 (5th Cir. 1970) ; United States ex rel. Sheldon 
v. O'Malley, 420 F.2d 1344 (D.C. Cir. 1969); Sertic v. Laird, 418 
F.2d 915 (9th Cir. 1969) ; Bates v. Commander, First Coast Guard 
District, 413 F.2d 475 (1st Cir. 1969) ; United States ex rel. Brooks 
v. Clifford, 409 F.2d 700 (4th Cir. 1969); United States ex rel. 
Confield v. Tillson, 312 F. Supp. 831 (S.D. Ga. 1970); Ross v. 
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Since consistency with the national policy ex- 
pressed in the draft laws was intended, and 
since the directive and statute language defin- 
ing conscientious objectors was identical, the 
military departments set about trying to apply 
Seeger. Such a broadening of the directive could 
not have been in the minds of those who promul- 
gated it, but it remained in effect with certain 
minor changes. 

Seeger required military authorities to draw 
distinctions which are much more subtle than 
those usually encountered in administrative per- 
sonnel work. A rigorous reading of the directive 
after the Seeger decision put the interviewing 
officer to the following task which is illustrative 
of the subtleties involved. If he was really 
“knowledgeable in conscientious objector mat- 
ters” !° as the directive requires, he had to con- 
sider the member’s application at face value 
and then embark upon an esoteric inquiry. He 
was (and is) required to state an opinion as to 
the member’s sincerity. In Seeger terms this is 
the question of whether the professed beliefs are 
“truly held.” But the directive is not clear that 
the term sincerity is used in this special sense. 
An applicant may seem sincere in his manner- 
isms and mode of expression, he may be sincere 
in his desire to be separated from the service, he 
may be sincere in his objection to the present 
war, he may even be sincere in holding strong 
pacifistic beliefs; but, under Seeger he might be 
all of these things and still not truly hold the 
beliefs he states in his application, still not be 
sincere in representing that they function as a 
religion for him. The interviewing officer had to 
understand that “religious” in this special sense 
is not a word characterizing a kind of belief, but 
is a word characterizing a functional opera- 
tion—how the belief operates to impel action in 
the member. Under Seeger the officer had to dis- 
tinguish “religious” belief from moral, ethical, 
political or philosophical belief which may differ 
both in character and function. Lastly, he en- 
countered the final pitfall: he had to realize that 
if a belief precludes participation in all wars, is 
truly held, and functions as a religion, then it is 
not a mere personal moral code (as used in the 
directive) even though it may be a personal 
moral code." Of course, it would be naive to 








McLaughlin, 308 F. Supp. 1019 (E.D. Va. 1970) ; Goguen v. Clif- 
ford, 304 F. Supp. 958 (D. N.J. 1969) ; Nason v. Secretary of the 
Army, 304 F. Supp. 422 (D. Mass. 1969); Koster v. Sharp, 303 
F. Supp. 837 (E.D. Pa. 1969) ; Reitmeyer v. McCrea, 302 F. Supp. 
1210 (D. Md. 1969) ; Morin v. Grade, 301 F. Supp. 614 (W.D. Wis. 
1969) ; Benway v. Barnhill, 300 F. Supp. 483 (D. R.I. 1969) ; Gann 
vy. Wilson, 289 F. Supp. 191 (N.D. Cal. 1968); Crane v. Hedrick, 
284 F. Supp. 250 (N.D. Cal. 1968). 

10. DOD Directive 1300.6, VI, B(4) (1970). 

11. Id. at V. 
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think that this kind of analysis occurs in every 
case. 

All of this made the directive something very 
different from what it was in 1962. It had now 
become an executive gratuity the dimensions of 
which were no longer controlled by the execu- 
tive. Nevertheless, the implementation of the 
directive was still in the hands of the military 
departments. There had been no successful at- 
tack on the finality of the military decision in a 
conscientious objector application until 1966, 
when the second premise began to erode. 
Although the directive said that no one had a 
vested right to a conscientious objector dis- 
charge, for the first time two United States Dis- 
trict Courts assumed jurisdiction to review the 
military decision to deny a conscientious objec- 
tor discharge. Although the complaining serv- 
icemen were denied relief in Gilliam v. Reaves ** 
and In re Kanewske,** by convincing the Federal 
courts in Louisiana and California to assume 
jurisdiction they had cast the first two stones of 
the avalanche. The idea that Federal courts have 
jurisdiction to review this military administra- 
tive action quickly spread to the United States 
Court of Appeals for the Third Circuit in 
Brown v. McNamara.* Then the decision in 
Hammond v. Lenfest** was delivered by an 
articulate panel of the Second Circuit, and the 
military departments were .off and running. 
Since Hammond there has been little serious 
question that civilian Federal courts may 
examine the record of military administrative 
proceedings in a conscientious objector case, and 
if a basis in fact is not found for the military 
decision, order a discharge by means of a writ 
of habeas corpus. Perhaps the service member 
still did not have a vested right to a discharge 
as a conscientious objector, but now, if he could 
convince a Federal court, he could get his 
discharge. 

It is important to understand that the Fed- 
eral courts did not simply embark upon a policy 
of second-guessing and that they still roundly 
disavow sitting as a super-Chief of Naval Per- 
sonnel,'* but in the nature of the test they must 
apply there is a disproportionate courtroom ad- 
vantage for the applicant. The courts apply the 
“basis-in-fact” test, according to which the 
court examines the records of the conscientious 





12. 
13. 
14, 
15. 
16. 


263 F. Supp. 378 (W.D. La. 1966). 

260 F. Supp. 521 (N.D. Cal. 1966). 

387 F.2d 150 (3d Cir. 1967), cert. denied, 390 U.S. 1005 (1968). 
398 F.2d 705 (2d Cir. 1968). 

See, e.g., in a Selective Service context, Landau v. Allen, 424 F.2d 
668 (6th Cir. 1970) ; United States v. Milliken, 416 F.2d 676 (9th 
Cir. 1969) ; United States ex rel. Morton v. McBae, 310 F. Supp. 
328 (N.D. Ill. 1970). 
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objector application to determine whether there 
is a basis in fact for the military decision which 
is being challenged.”’ If a basis in fact is found, 
the court is expected to uphold the military deci- 
sion, although it may not agree with the mili- 
tary decision in the matter. Sometimes the for- 
mula works well. Frequently the military de- 
partment can point to the record and show, for 
example, that a man applied for conscientious 
objector status only after being turned down for 
underwater demolition training a few weeks 
earlier. Obviously this is a basis in fact for 
doubting the applicant’s sincerity. But it is not 
always so easy. Under Seeger a man could be 
sincere, but not “religious” and thus not qualify 
as a conscientious objector. What fact can ap- 
pear in a record which demonstrates effectively 
that a belief is a philosophy and not a religion? 
If an applicant says that a belief is religious in 
his scheme of things, how is that assertion, how- 
ever unlikely it may seem, effectively re- 
butted? ** A disproportionate number of consci- 
entious objector applications are filed just a few 
days or even hours before departing for Viet- 
nam under orders.’® Certainly such a last minute 
application raises questions concerning the ap- 
plicant’s sincerity. But aside from stating that 
obvious fact, what more can the military depart- 
ment offer in evidence? The military depart- 
ment is put in the position of proving a negative, 
i.e., that the applicant is not sincere or not reli- 
gious, on the basis of a record which is largely 
controlled by the applicant.?° 

The Welsh decision may have cured part of 





17. The “basis in fact” test was first seen in Estep v. United States, 
327 U.S. 114 (1946). It was applied in the context of conscientious 
objector determinations in Seeger and has been applied in sub- 
sequent cases too numerous for citation. 
- In Seeger at 184 the Court says: “In such an intensely personal 
area of course, the claim of the registrant that his belief is an 
essential part of a religious faith must be given great weight.” 
Applying the basis in fact test in Morin v. Grade, 301 F. Supp. 614 
(W.D. Wis. 1969), the district court stated: “The basis in fact 
test relates to evidence with regard to matters of fact ... Whether 
or not petitioner’s beliefs upon which his conscientious objection 
is founded are to be characterized as ‘religious’ within the 
meaning of 6(j) is not a matter of fact, but one of law. Therefore, 
an opinion as to the characterization to be given to those beliefs 
cannot in itself provide a basis in fact for the denial of the 
discharge.” The court in Morin found the beliefs to be “religious” 
and granted the writ of habeas corpus, despite a contrary “‘char- 
acterization” by the Navy chaplain involved in the case. 
Cases of this type have been called “Road to Damascus” con- 
versions. Bishop v. United States, 412 F.2d 1064 (9th Cir. 1969). 
The service member prepares independently (or with the as- 
sistance of counsel) the basic application. Although he cannot 
control the comments of the chaplain and psychiatrist who 
must interview him, if he appears sincere in his manner, these 
officers seldom look further into his motivation. The directive 
does not provide for any significant investigation by the com- 
mand, providing only that “any other pertinent information 


known to the immediate command” be forwarded to Departmental 
headquarters. 


19. 


20. 
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this problem. At least, some of the semantic 
problems are removed, since, for practical 
purposes, the recurrent struggle between char- 
acterizing beliefs and characterizing their func- 
tion is obviated. Although the majority of the 
Court in Welsh treats the decision as simply a 
clarification of Seeger, at the level of military 
command it must be regarded as a new ap- 
proach. Emphasis must now be directed almost 
solely to the question of sincerity. Even the most 
inarticulate applicant can make his belief ap- 
pear to be moral or ethical in its essential fea- 
tures. No longer can the military departments 
use the deprecatory “not based upon religious 
principles” as a ground of denial. It is possible 
that as attention at the command level is di- 
rected chiefly to the issue of sincerity the quality 
of the administrative record will improve and 
enable the basis-in-fact test to operate more 
equitably. 
ERRORS OF CONSISTENCY 


Even if the basic premises which must have 
been relied upon when the directive was promul- 
gated had not eroded so completely, the directive 
would still be difficult to administer. In promul- 
gating the directive, the Department of Defense 
conspicuously attempted to afford relief to an in- 
service conscientious objector which most nearly 
resembled the I-O and I—A-O classifications 
which are available to a Selective Service regis- 
trant prior to induction.” Respectively, these 
forms of relief were discharge or assignment to 
noncombatant duty. The definition of consci- 
entious objection was the same one as estab- 
lished by Congress and implemented by the 
Selective Service System. The directive de- 
scribed itself as recognizing conscientious objec- 
tion “consistent with this national policy” *? 
expressed in the draft laws. 

The logic of this approach likely was compel- 
ling at the time, but the experience of the ensu- 
ing eight years, particularly the last three, 
strongly suggests that the Department of De- 
fense may have taken insufficient account of the 
extent to which both the Government’s and the 
citizen’s position are different when considered 
in the Selective Service context on the one hand 
and in an active duty military context on the 
other. Parenthetically, it may be asked whether 
it would not have been more “‘consistent with the 
national policy” expressed by Congress to do 
nothing about in-service conscientious objectors 
since Congress had always had the power to 
legislate concerning them, but had never done 





21. 50 U.S.C. 456(j) (1967). 
22. DOD Directive 1300.6, IV, B (1970). 








so. Numerous problems attend the administra- 
tion of the current directive which curiously 
are not recognized on the face of the directive. 

At the heart of the administrative and legal 
problems surrounding in-service conscientious 
objection is the undisguised dislike and lack of 
respect by military authorities for conscientious 
objectors. This must be a preliminary considera- 
tion in any understanding of the problems. A 
strong negative attitude exists toward homo- 
sexuals or child molesters (concerning which 
there is considerable military administrative 
law) also, but these aberrant tendencies do not 
present a challenge to the moral authority or 
rectitude of the military profession. The notion 
is widely held that conscientious objectors are 
at best cowardly and at worst subversive. The 
directive has not changed this attitude to any 
great degree (although it does recognize it) .*° 
This is not at all equivalent to saying that its 
administration and implementation is unfair. 
The greatest number of officers who must treat 
these problems do so with an awareness of the 
demands of their own integrity and ignore their 
own predilections. Perhaps the most effective 
proof of an applicant’s sincerity as a conscien- 
tious objector is often provided by the military 
officer willing to testify to the man’s sincerity 
while finding his beliefs repellent. But, the De- 
partment of Defense asks a great deal of its 
officers when it asks them to dispassionately 
consider conscientious objector applications. To 
be sure, a similar attitude could be found among 
members of draft boards, but Selective Service 
registrants do not have to live with and obey the 
members of a draft board on a daily basis. In the 
Selective Service context the problem is very 
different for both applicant and board members. 

The problem of what to do with a professed 
conscientious objector while his application is 
being processed is not a significant one in a Se- 
lective Service context, but it can assume dra- 
matic proportions in the context of active 
military service. The directive provides simply 
that during pendency of the application the 
member will be given duties in minimum conflict 
with his professed beliefs to the extent practi- 
cable.” The principle is reasonable enough, but 


23. In Bates v. Commander, First Coast Guard District, 413 F.2d 
475 (1st Cir. 1969), the court added this footnote to its decision: 
“DOD 1300.6 V C admonishes those applying the criteria for 
conscientious objection as follows: 

‘Evaluation of the sincerity of a claim of conscientious objec- 
tion requires objective consideration of professed belief not 
generally shared by persons in the military service. For that 
reason, particular care must be exercised not to deny bona fide 
convictions solely on the basis that the professed belief is 
incompatible with one’s own.’ 

This caveat has not been scrupulously followed here.” 

24. DOD Directive 1300.6, VI, A(1) (1970). 








what of the member who has been ordered to a 
combat zone and who claims that any duty in a 
combat zone, however noncombatant, is in di- 
rect conflict with his beliefs? What of the medi- 
cal officer who claims that treatment of any 
military member violates his conscience? What 
of the reservist with orders to active duty who 
claims that any active duty violates his con- 
science? All of these are very real problems 
which are peculiar to the military. Some of them 
have been judicially resolved, but this has done 
little to stop their being raised again and 
again.?® 

An entirely separate dimension of the prob- 
lem exists with respect to military officers who 
submit applications as conscientious objectors. 
The Selective Service System deals only with 
young male citizens who must comply with a 
statute under pain of criminal sanction. These 
men have taken no oath, assumed no special re- 
sponsibility, been accorded no “special trust and 
confidence,” and accepted no contractual obliga- 
tion. Accepting that the law should treat simi- 
larly persons who are similarly situated, it can 
be submitted that military officers have no civil- 
ian counterparts in the present context. Fur- 
thermore, the directive surprisingly speaks only 
of “member,” ignoring the distinction between 
officers and enlisted men in the context of in- 
service objection. For example, consider the case 
of an officer who, let us assume, has developed 
some sincere moral opposition to warfare after 
two or three years service. It is usually regarded 
as tedious and legalistic to observe in such a case 
that the officer has taken an oath which is quite 
inconsistent with his professed position, par- 
ticularly since the directive looks to his beliefs 
at the time of application as a conscientious ob- 
jector. This argument is facile (and usually 
successful), but it overlooks the fact that the 
possibility of change is the very substance and 
reason for oaths. If it were assumed that no 
countervailing interest would arise to influence 
the actions of one who takes an oath, what 
would be the purpose in requiring it? Some offi- 
cers who have applied as conscientious objectors 
have been sensitive to this inconsistency and 
applied only for noncombatant duty rather than 
discharge. But if their status as conscientious 








25. One of the most troubl probl what to do with a 
member while his application is pending—has been treated in 
three important Navy cases and in each of these cases the broad 
discretion of the Navy in interpreting the pertinent portion of 
the directive has been upheld. Kimball v. Commandant, Twelfth 
Naval District, 423 F.2d 88 (9th Cir. 1970); Unwin v. Walker, 
Civil No. 51888 (N.D. Cal., filed Aug. 28, 1969), application for 
restraining order pending appeal to the 9th Circuit denied by 
Mr. Justice Douglas, 27 September 1969; Dalton v. Wells, Civil No. 
50446 (N.D. Cal., filed Jun. 17, 1969). 
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objectors is recognized, what can reasonably be 
done with them, particularly when they are un- 
restricted line officers? Even staff corps assign- 
ments seldom involve the degree of isolation 
from arms or combat which the law contem- 
plates for conscientious objectors. Experience 
has shown that the mere filing of a conscientious 
objector application seriously diminishes an 
officer’s further effectiveness regardless of 
whether he ultimately qualifies as a conscien- 
tious objector. 

Another feature of dissimilarity which 
troubles the military department more than the 
Selective Service System is the treatment of 
those who are designated as noncombatant con- 
scientious objectors, but who continue to serve 
in the military. The definition of noncombatant 
duty which is relied upon today is one that took 
no account of in-service conscientious objector 
provisions. Proceeding from the premise that 
consistency with Selective Service is intended, 
the military departments look to the same exec- 
utive order for a definition of noncombatant 
duty. The most recent Presidential definition of 
such duties is Executive Order 10028 of Janu- 
ary 14, 1949, in which President Truman an- 
nounced the language currently in use in the 
directive. President Roosevelt’s Executive 
Order 8606 of December 6, 1940, used virtually 
the same language.” The tripartite definition of 
noncombatant duty is: *" 


(1) service in any unit of the Armed Forces which 
is unarmed at all times; 

(2) service in the medical department of any of the 
Armed Forces wherever performed; or, 

(3) any other assignment the primary function of 
which does not require the use of arms in combat pro- 
vided that such other assignment is acceptable to the 
individual concerned and does not require him to bear 
arms or be trained in their use. 


The definition is extremely difficult of applica- 
tion in the naval service. Very few units of the 
Navy or Marine Corps are utterly unarmed at 
all times, although many individuals who serve 
in armed units do not handle arms in the ordi- 
nary course of their duties. Individual members 
are often unsuitable for medical duty, and con- 
scientious objectors in the Navy have shown 
a particular dislike for medical duty, since this 
often requires duty as a hospital corpsman with 





26. During World War II, the War Department attempted to clarify 
the definition of noncombatant service somewhat in a series 
of local board memoranda and War Department circulars (Local 
Board Memorandum No. 51 (amended), and War Department 
Circulars 2, 29, 91, 121, 160 and 469). 

27. DOD Directive 1300.6, III, A (1970). 
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Marines in the heat of combat. The final alterna- 
tive is always available of course, but individual 
selection of one’s own duty assignment is an un- 
wieldy idea in military personnel management 
and there is the possibility that a secondary 
function of the “acceptable” duty may produce a 
confrontation with military law. A cogent argu- 
ment can be made that noncombatant conscien- 
tious objectors under the present directive are 
more trouble than they are worth. 


THE FUTURE OF IN-SERVICE CONSCIENTIOUS 
OBJECTION 


Many writers have devoted considerable ef- 
fort to determining whether the legal status of 
conscientious objection is a right or a privilege, 
and if a right, whether it is of constitutional 
dimensions.” At least one has speculated as to 
whether a court would order the Department of 
Defense to discharge in-service objectors if the 
directive did not exist.*® These are all interest- 
ing inquiries, but they are suggestive of a state 
of law that presently does not exist. There is 
presently no decision or statute that requires the 
existence of the directive. The question of right 
or privilege is likewise unimportant so long as 
there is a legal interest which the Federal! courts 
will enforce against the military departments.” 

If experience is any indication, the directive 
will remain in effect for some time to come with 
minor changes from time to time such as have 
been made to take account of the Welsh decision. 
This is not inevitable, however, and it seems ap- 
propriate that the military departments should 
take a hard look at the circumstances in which 
conscientious objector problems arise. For ex- 
ample, in the Navy there is a greatly dispropor- 
tionate number of applications from members of 
commands located in California; there is a dis- 
proportionate number of applications from 
Navy hospital corpsmen (many of whom face 
extremely hazardous duty with the Marines) ; 
there is of late a disproportionate number from 


(Continued on page 46) 





28. The United States Supreme Court has indicated that no constitu- 
tional right to conscientious objector status exists. United States v. 
MacIntosh, 283 U.S. 605 (1931); Selective Draft Law Cases, 245 
U.S. 366 (1918). 

29. Brahms, They Step to a Different Drummer: A Critical Analysis 
of the Current Department of Defense Position Vis-a-Vis In- 
Service Conscientious Objectors, 47 Mil. L. Rev. 1, 4 (1970). 

30. However, if the Department of Defense were to withdraw the 
directive, the question of whether a right exists and whether it is 
of constitutional dimension would certainly be forced to judicial 
resolution in a more modern context than the cases cited in note 
28 supra. 





LONGSHOREMEN'S AND REPAIRMEN’S 


SHIPBOARD INJURIES 


LIEUTENANT COMMANDER JACK W. HOWAY, JAGC, USN* 


With the vast number of combatant and cargo ships owned by the 
United States, inevitably personal injury litigation in connection with 
the operation of those ships has become a way of life. Lieutenant Com- 
mander Howay identifies the duality of the role of the United States 
in most litigation involving shoreworkers (ordinarily multiple party 
litigation) and stresses the need for a thorough and continuing investi- 
gative effort on the part of those charged with the responsibility of 
conducting the investigation required by the Navy JAG Manual. 


OMBINE VERTICAL ladders winding be- 

tween decks, narrow passageways laced 
with knee high coamings, heavy machinery turn- 
ing in cramped spaces, cargo gear swinging 
maximum loads across open hatches, with the 
many other busy shipboard activities—and the 
reasons become apparent why shipboard in- 
juries occasionally are sustained by civilians. 
While modern marine construction practices are 
removing some of the hazards of the shipboard 
environment, the accident-free ship, if in fact 
ever to be a reality, is many years away. 

Daily operations in the maritime field, 
whether aboard a man of war or a merchant- 
man, have long been recognized to be hazardous. 
One result of these conditions is the great 
amount of personal injury litigation in the ad- 
miralty jurisdiction. As the operator of a vast 
fleet of combatant and cargo vessels, the United 
States faces many a day in court as the party 
defendant in maritime personal injury litiga- 
tion, having waived its sovereign immunity to 
suit with the passage of the Suits in Admiralty 2 





*Lieutenant Commander Howay is currently serving as Assistant 
Admiralty Counsel, Office of the Judge Advocate General. He 
received the A.B. Degree from Whitman College in 1956 and the 
LL.B. Degree from Willamette University in 1959. Lieutenant Com- 
mander Howay is a member of the Oregon State Bar and the Mari- 
time Law Association of the United States. 
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and Public Vessels? Acts. Thus, excepting ac- 
tions by military or civil service crewmembers, 
the Government, just as any other shipowner, 
is liable to respond in damages to a party alleg- 
ing and proving tortious injury aboard a public 
vessel. Military and civil service crewmembers 
are restricted to their respective statutory com- 
pensation awards as a sole means of recovery 
for personal injuries suffered during the scope 
of their employment. Under the Feres doctrine * 
and the Federal Employees’ Compensation Act,‘ 
as interpreted by the courts,° military personnel 
and civil service crewmembers respectively are 
precluded from suit for injuries which arise out 
of or are in the course of activity incident to 
service (employment). 

Shipboard injuries which may result in suit 
directly against the United States are best iden- 
tified with two categories : those involving shore- 
workers and those involving the casual visitor. 
Casual visitors, for instance members of the 





2. 46 U.S.C. 781-90 (1964). 

. Feres v. United States, 340 U.S. 135 (1950); Brady v. United 
States, 151 F. 2d 742 (2d Cir. 1945), cert. denied, 326 U.S. 795 
(1946); Dobson v. United States, 27 F. 2d 807 (2d Cir. 1928), 
cert. denied, 278 U.S, 653 (1929). 

4. 5 U.S.C. 8101 (1964). 

. Johansen v. United States, 343 U.S. 427 (1952); Patterson v. 
United States, 359 U.S. 495 (1959); Aho v. United States, 374 F. 
2d 885 (5th Cir. 1967), cert. denied, 389 U.S. 936 (1967). 
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general public aboard ship during general visi- 
tation or open house, are the easier of the two 
categories as regards preparation for litigation. 
Any injury to a casual visitor seldom escapes 
the attention of the cognizant command. A 
timely investigation into the circumstances and 
prompt arrangement for medical care are usu- 
ally routine. Also, the legal theories of liability 
which are applicable are relatively uncompli- 
cated. The Supreme Court has done away with 
any problems formerly found in having to dis- 
tinguish between types of visitors on the basis 
of their purpose for being aboard, e.g., licensee, 
invitee, etc., stating : 
The distinctions which the common law draws between 
licensee and invitee were inherited from a culture 
deeply rooted to the land... The incorporation of 
such concepts appears particularly unwarranted when 
it is remembered that they originated under a legal 
system in which status depended almost entirely upon 
the nature of the individual’s estate with respect to 
real property, a legal system in that respect entirely 
alien to the law of the sea . . . We hold that the owner 
of a ship in navigable waters owes to all who are on 
board for purposes not inimical to his legitimate in- 
terests, the duty of exercising reasonable care under 
the circumstances of each case.° 


Thus, in the circumstance of the general or 
casual visitor, the Government has only to com- 
ply with the standards imposed upon property 
owners in general, with no specific significance 
attaching to the fact that a vessel afloat is in- 
volved. However, the common law negligence 
principles regarding duty and foreseeability are 
not altered in the visitors’ situation.’ 

The shoreworkers’ injury cases present a far 
more complicated problem. These complications 
arise in part due to the fact that frequently a 
shoreworker’s injury results in multiple party 
litigation. This compounds investigative difficul- 
ties, and an understanding of the legal problems 
encountered in this type of litigation should be 
of some assistance to the command having in- 
vestigative cognizance. 

A shoreworker’s complaint usually states two 
causes of action, one alleging negligence and the 
other unseaworthiness. Very general pleading is 
permitted under the applicable Federal Rules of 
Civil Procedure, and typical allegations support- 
ing these causes of action usually reveal little of 
factual value other than the identity of the ves- 
sel involved. Typically, the plaintiff will state 
that he has suffered injuries aboard the USNS or 


6. Kermarec v. Compagnie Generale Transatlantique, 358 U.S. 625 
(1959). 


7. Sherman v. United States, 283 F. Supp. 269 (E.D. Wis. 1968). 


JAG JOURNAL 


42 


USS X due to the incompetence and negligence 
of her officers and crew, and due to the unsea- 
worthy nature of her gear and appurtenances. 
Within 60 days of the filing of this complaint, 
the trial attorney in the Department of Justice 
assigned the trial responsibility must file an an- 
swer. Additionally, the determination will have 
to be made whether or not to implead third 
parties, in accordance with the Federal Rules of 
Civil Procedure. 

Shoreworkers are normally aboard a Naval 
vessel pursuant to a contract between their 
stevedore or repair facility employer and the 
Navy. The standard contractual provision used 
in these cases provides: 


The contractor shall be responsible for, and hold the 
Government harmless from, bodily injury and death 
to persons, occasioned either in whole or in part by the 
negligence or fault of the Contractor . . . in the per- 
formance of work under this contract. The Contractor 
shall not be responsible to the Government for and 
does not agree to hold the Government harmless from 
losses or damage to property or bodily injury to or 
death of persons if: 

(i) the unseaworthiness of the vessel or failure or de- 
fect of the gear or equipment furnished contributed 
jointly with the fault or negligence of the contractor 
in causing such damage, injury or death, and the 
contractor, his officers, agents, and employees, by the 
exercise of due diligence, could not have discovered 
such unseaworthiness or defect of gear or equipment, 
or through the exercise of due diligence could not 
otherwise have avoided such damage, injury, or 
Geet... < 


Additionally, maritime contractors providing 
stevedoring and repair services have been held 
by the courts to warrant impliedly that these 
services will be performed in a safe, professional 
and workmanlike manner.® Thus, the trial at- 
torney handling a case may desire to make the 
contractor a party to the litigation, alleging that 
if in fact the injuries were suffered as alleged, 
the injuries were caused by improper perform- 
ance on the part of the contractor. Typically, the 
third party complaint alleging these breaches 
will pray that the Government be indemnified 
for any judgment obtained by the plaintiff and, 
further, that regardless of the plaintiff’s re- 
covery or even if he receives no award, the 
Government should receive its costs for prepar- 
ing the defense against the principal action by 
the plaintiff.° Accordingly, in order to assist 


8. Ryan Stevedoring Company v. Pan-Atlantic Steamship Corp., 
350 U.S. 124 (1956); H & H Ship Service Co. v. Weyerhaeuser 
Line, 382 F. 2d 711 (9th Cir. 1967). 

9. Arista Cia De Vapores, S.A. v. Howard Terminals, 372 F. 2d 152 
(9th Cir. 1967). 


with the preparation of the defense, the investi- 
gative file must be compiled with a view toward 
defending the basic action by the plaintiff while 
at the same time prosecuting a separate indem- 
nity action against his employer. 

Promptly upon receipt of the complaint, serv- 
ice of which must have been properly made upon 
both the local U.S. Attorney and the Attorney 
General, the Admiralty and Shipping Section of 
the Department of Justice will request that the 
Judge Advocate General’s Office provide a litiga- 
tion report to be used in preparation of the 
Government’s defense. The command having in- 
vestigative responsibility is then requested to 
provide an appropriate JAG Manual report. At 
this juncture, the command involved may well 
ask “Why are we being sued? Our vessel was in 
a drydock and no Navy personnel were any- 
where near the plaintiff when he tripped over an 
airhose.” 

The Longshoremen’s and Harbor Workers’ 
Compensation Act provides that compensation 
awarded thereunder will be the exclusive means 
of recovery by an injured shoreworker as 
against his employer.’ In order to enlarge upon 
any compensation award, then, the injured em- 
ployee will commence his action against the 
shipowner, who in turn will bring in the third 
party defendant employer who could not have 
been sued directly. These procedures, involving 
at least three parties, are the norm in litigation 
resulting from a shoreworker’s injury aboard a 
naval vessel. 

This is not to say that the third party suit is 
entirely a fiction. Granted, in many injury mat- 
ters there is virtually no active involvement by 
the Government shipowner on which to base a 
negligence allegation. The second cause of action 
normally pleaded, unseaworthiness, involves a 
theory not requiring the negligence of a Govern- 
ment employee at the site as a requirement to 
establish liability. 

A shipowner has a non-delegable duty to pro- 
vide a seaworthy vessel.'t In so doing, he war- 
rants that a ship is safe, that is, properly 
equipped, manned and operated, for the pur- 
poses intended.'* This warranty is not extended 
to all persons who may be aboard, i.e., general 
visitors. It is extended to those aboard to do 
what has traditionally been identified as sea- 
men’s work."* Simply stated, the shipowner’s 


10. 33 U.S.C. 905 (1964). 

11. Seas Shipping Co. v. Sieracki, 328 U.S. 85 (1946). 

12. Id.; Pope & Talbot, Inc. v. Hawn, 346 U.S. 406 (1953). 

13. Mesle v. KEA Steamship Corporation, 260 F. 2d 747 (3d Cir. 1958), 
cert. denied, 359 U.S. 955 (1959). 


obligation to provide a seaworthy vessel very 
closely approaches a strict liability situation as 
to those persons protected by the warranty 
(e.g., ship repairmen and longshoremen). In de- 
veloping a litigation report, then, the major 
legal issues to be confronted are whether the 
Navy was negligent as to the plaintiff, whether 
the vessel was seaworthy, and whether the plain- 
tiff was in fact entitled to the benefits of the 
warranty of seaworthiness. 

One of the major problems encountered in de- 
fending a shoreworker’s injury case concerns 
the lapse of time between the date of the alleged 
injury and the filing of a complaint. The Public 
Vessels Act provides for suit within two years 
of the date of the incident upon which the action 
is based. The majority of the actions commenced 
are filed closer in time to the two year anniver- 
sary of the incident than to its happening. In 
the case of a major injury, this would be of little 
consequence. Such a serious accident would not 
likely have escaped the attention of the Govern- 
ment personnel responsible for vessel operations 
at the time of occurrence and an investigation 
would probably have been undertaken while 
both the ship and its personnel were available. 

Many accidents are not so serious. Obviously, 
what at first appears to be a strained back or 
pulled muscle may not come to the attention of 
the shipowner. Another reason for the lack of 
notice to shipowners’ representatives lies in the 
fact that in most cases the area in which the 
incident occurs is under the exclusive control of 
the contractor-employer. Ordinarily, longshor- 
ing gangs will take over a ship’s cargo environs 
totally when performing loading or discharge 
evolutions. The ship’s gear is rigged and op- 
erated by contract longshoremen and often no 
Navy employees are anywhere near the working 
area. Similarly, in repair situations an entire 
shipyard force may move into an area of a vessel 
exclusive of any control or assistance by ship’s 
company. This control factor may be of assist- 
ance in setting forth counter-allegations of inde- 
pendent negligence on the part of the plaintiff 
and his fellow employees. On the other hand, it 
certainly hampers the investigating officer in his 
attempt to obtain factual data relative to the 
incident. 

Preparation of the Navy litigation report re- 
quired by the Justice Department trial attorney 
will ordinarily be a two-part, or continuing en- 
deavor. First, as the allegations in the com- 
plaint will normally state the bare jurisdictional 
and factual minimums, initial attempts at in- 
vestigating the matter are normally limited to 
confirming the identity of the vessel in question, 
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her location on the date of the alleged incident 
and whether a prior report of an injury to the 
plaintiff has been made. Assuming no involve- 
ment in the operable circumstances of the injury 
by Navy personnel, not much more can then be 
determined relative to the incident. 

Secondly, the trial attorney, having answered 
and generally denied liability, and probably hav- 
ing also brought in as third party defendant the 
plaintiff’s employer will of necessity attempt to 
ascertain more information from the plaintiff 
through the process of discovery permitted by 
the applicable Federal Rules of Civil Procedure. 
As such further information is forthcoming, the 
investigative command may then be requested to 
rebut or confirm any additional allegations of 
fact. 

Potential Navy witnesses are scattered. Non- 
Government witnesses, for instance fellow em- 
ployees of the plaintiff, are seldom identified ex- 
cept through lengthy discovery procedures and 
as they are identified, and their depositions 
taken, new circumstances relative to the injury 
often are forthcoming. It is for this reason that 
field commands must stand ready to reinvesti- 
gate, perhaps severai times in the same factual 
area, in order to assist the trial attorney in de- 
veloping a logical defense hypothesis. 

It is because of the nature of the action and 
the injury that this may be a lengthy process. 
Neither the cargo ship being loaded by a con- 
tract stevedore, nor the combatant being re- 
paired by a commercial yard is likely to be in 
these respective positions for very long. Indeed, 
cargo operations are scheduled so as to provide 
a maximum amount of steaming and a minimum 
amount of in-port time between repair avail- 
abilities. One- or two-day turnarounds between 
thirty-day foreign port call periods are stand- 
ard. Similarly, the destroyer in for repair or 
conversion will be due for considerable operating 
time before another such call. Therefore, it is 
entirely likely that at the time the initial re- 
quest for assistance is received by the Navy from 
the Department of Justice, neither the vessel 
nor crewmembers aboard on the date of the in- 
jury will be readily available. 

The problems of delay and location of wit- 
nesses and the vessel are typical of both the 
longshoremen and repairmen injury cases. Some 
very important distinguishing factors exist, 
however, which should be borne in mind while 
preparing a litigation report. 

The warranty of seaworthiness, originally 
conceived solely to protect the seaman, attaches 
only to a vessel “in navigation.” Whether or not 
a vessel occupies this position is a question of 
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fact and is determined in each case by the ves- 
sel’s status at the time an injury occurs.** Thus, 
in the repair situation, if the scope of the over- 
haul or conversion is great enough, it may well 
develop that the vessel has in fact been with- 
drawn from navigation, obviating the necessity 
of facing the strict liability principles which 
attach to a breach of the non-delegable warranty 
of seaworthiness. 

Conversely, in the stevedoring situation the 
vessel’s status is invariably “in navigation.” As 
stated previously, cargo operations are designed 
to permit immediate and _little-interrupted 
steaming. The vessel’s material condition should 
ordinarily reflect an optimum degree of sailing 
readiness. Thus, the question of seaworthiness 
is always to be judicially determined. 

Interestingly, the question of negligence, 
while not geometrically opposite to the one of 
seaworthiness, may yet be somewhat different. 

While the normal repair availability may well 
result in a vessel temporarily being removed 
from navigation, nevertheless in most situations 
a substantial percentage of the vessel’s compli- 
ment will remain aboard. Thus, it is not unusual 
to have ship’s engineering or deck personnel 
performing ship’s work at the same time com- 
mercial yard personnel are performing their 
overhaul or conversion duties. And, the mere 
presence of ship’s company, particularly in the 
cramped and hectic atmosphere attendant to a 
yard availability, gives rise to an increasing op- 
portunity for the plaintiff to allege negligent 
acts. 

The longshoreman’s situation is different 
from this aspect of active Government negli- 
gence just as was the case with seaworthiness. 
Stevedoring operations are usually carried out 
entirely by the contractor’s personnel. Most 
cargo vessels are configured so that little, if any, 
independent ship’s activity would be conducted 
in the specific area where longshoremen are 
working. Accordingly, seldom do circumstances 
arise justifying an allegation of direct negligent 
interference on the part of the military or civil 
service crew. However, allegations do arise 
bearing on the failure of responsible ships’ offi- 
cers to correct an apparently dangerous method 
of loading or unloading by stevedores.'® 

Preparation of the Navy litigation report, 
then, should concern treatment of standard alle- 
gations regarding jurisdiction and venue; loca- 
tion and production of records going to factual 
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allegations; and identification of those areas 
where continuing investigatory efforts are re- 
quired as discovery proceeds. 

At the outset, the trial attorney may be pro- 
vided with conclusive information regarding 
the vessel, its location at the time of filing, and 
the vessel’s status at the time the injury is 
alleged to have occurred. 

In both repairmen’s and longshoremen’s in- 
jury situations the deck logs contain invaluable 
information, albeit not specifically remarkable 
as to the injury itself. For instance, a properly 
prepared log entry will detail the vessel’s loca- 
tion, describe her general engineering condition, 
list pier services being provided, and even de- 
scribe the type of moor. 

In the repairmen’s cases, the first step toward 
determining if a warranty of seaworthiness 
cause of action is germane is the number and 
type of services being furnished from shoreside. 
An entry to the effect that the vessel is moored 
port side to shipyard A’s pier, is receiving all 
services from the pier, and that the engineering 
department is on a cold iron watch tends to 
establish that the vessel is removed from navi- 
gation. Much more information is required be- 
fore the issue is conclusive. In this regard, the 
investigating officer will want to consult with 
representatives of the cognizant Supervisor of 
Shipbuilding Conversion and Repair Office. 
Here, records are available which, together with 
the contract job orders and _ specifications, 
should establish in fairly close detail the vessel’s 
navigational status at the time of the injury. 
An interview with the Supervisor of Shipbuild- 
ing inspectors assigned to that particular job is 
necessary. 

Regarding both the repairmen’s and long- 
shoremen’s injuries, as routine an entry as 
“moored port side to” can be important. Often, 
as much as two years have passed between the 
date of the injury and the initial investigation. 
Most plaintiffs will recall only vaguely the site 
of the accident. One or two facts, such as the 
type of equipment being used, or the nature of 
the cargo being handled, may provide all the in- 
formation needed to pinpoint the location. The 
stevedore contractor is required to maintain a 
cargo loading plan, which will be referred to by 
the master and mate enroute, and the off-loading 
stevedore. A determination of where and how 
the vessel was moored may indicate what ship’s 
gear was used to load what cargo. Thus, a check 
of each known and apparently unrelated element 
as against the other will often assist in locating 
the area where the injured person was working. 
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Other information, not readily available, may 
in due course be requested by the Department of 
Justice from the Navy. The availability of the 
vessel for viewing the scene of the accident 
should be determined immediately. There is 
absolutely no substitute for first-hand knowl- 
edge of the physical circumstances of ‘the injury 
location. While this is desirable in any litigation, 
it approaches being an absolute necessity in the 
maritime field. Nothing is more difficult than 
attempting to conduct a knowledgeable exami- 
nation of a witness, regarding the manner in 
which a piece of ship’s equipment may have 
malfunctioned, than doing so without first-hand 
experience. 

In addition to examining the scene himself, 
the investigating officer should attempt to have 
pictures taken which accurately reflect the 
scene. Photographs properly set up for eviden- 
tiary purposes are invaluable. For large area 
photographs, such as a hold area or portions of 
an engine space, an object of known size should 
appear to establish the relative distances and 
sizes involved. The investigating officer himself, 
posing in what is assumed to be the accident 
area, would be ideal. For small scale work, such 
as a machinery switch, or a locker or a ladder, 
a rule or measure of some type that can be read 
easily, will suffice. Finally, photographs are 
easily presented in evidence by someone familiar 
with the subject matter. While it is not neces- 
sary that the photographer himself be present, 
the photograph should be identified by place, 
date, and description of the object or area de- 
picted, for ready reference by both the witness 
and counsel. Any security classification, of 
course, should be noted. 

Examination and reproduction of logs and 
other records relevant to the injury may be com- 
pleted promptly so as to be included in the initial 
Navy litigation report. Arrangement for a view 
of the site and any additionally requested photo- 
graphs will normally be delayed, pending return 
of the vessel involved to a convenient location. 

Both stevedoring and ship repair contractors 
are required to comply with safety and health 
regulations promulgated by the Department of 
Labor, Bureau of Labor Standards. These reg- 
ulations cover known specific hazards in the in- 
dustry and are quite comprehensive. Once some 
of the circumstances of the injury are known, 
the investigating command may be able further 
to assist the trial attorney py determining, 
through its personnel, the degree in which the 
prescriptions of these regulations were complied 
with by the contractor. These regulations have 
been accepted as defining reasonable standards 
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for the respective trades,** and failure to comply 
with them may result in a presumption against 
the contractor responsible.*’ 


CONCLUSION 


The development of the shipboard personal in- 
jury defense in the typical shoreworkers’ injury 
cases requires a two-fold approach by the trial 
attorney. On the one hand, he must adopt a 
theory of rebuttal of the plaintiff’s allegations of 
Government liability. On the other hand, he must 
advance a theory of liability on the part of the 
third party defendant-employer of the plaintiff. 

Investigative responsiblities in support of 
the development of these positions will endure 
until the issues are finally determined. Only 
through the lengthy and often tedious processes 
of discovery will those elements become appar- 
ent which may provide a basis for further 
factual inquiry. 

At the outset, vessel logs, stowage plans, and 
inspectors’ reports will provide background in- 
formation from which the trial] attorney may 
draw in preparing for the plaintiff’s deposition 
and in drafting interrogatories. Only after this 
phase of discovery has been completed will the 
specific elements of Government and contractor 
involvement begin to take shape. Thus, the prep- 
aration of the Government defense, and prose- 
cution of the third-party case against the 
contractor, are continuing evolutions, requiring 
cooperation between trial and investigative 
forces, often through the trial proper. 





16. Neal v. Saga Shipping Co., S.A., 407 F. 2d 481 (5th Cir. 1969). 
17. Meyer v. United States, 254 F. Supp. 873 (D.D. N.Y. 1966); 
Frasca v. S/S SAFINA E. ISMAIL, 413 F. 2d 259 (4th Cir. 1969). 


CON. OBJECTORS 
(Continued from page 40) 


Reserve medical officers who have just com- 
pleted internship and are about to be ordered 
to active duty; and there is a disproportionate 
number of applications from shore-based per- 
sonnel generally. Very few of these applications 
come from members of the historically recog- 
nized “peace churches;” indeed, very few of 
them came from churchgoers, even before the 
Welsh decision. These factors indicate that there 
is something more being accommodated by the 
directive than the human conscience. There is no 
particular reason why the consciences of per- 
sons stationed in California, hospital corpsmen, 
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young doctors, or shore-based personnel should 
be any more sensitive or susceptible to a philos- 
ophy of nonviolence than the rest of the Navy 
at large. One may fairly observe, however, that 
California is the jumping-off point for many 
members bound for Vietnam (and the cutting 
edge of a youthful culture), that hospital corps- 
men potentially face some of the most hazardous 
duty in the Navy, that young doctors suffer a 
peculiar financial hardship when they are 
ordered to active duty, and that shore-based 
personel have far greater opportunity than sea- 
going personnel to be caught up in the political 
fashion of the moment. The content of the direc- 
tive as it affects such cases deserves more care- 
ful study than it has received. The assumption 
that the in-service program may simply emulate 
the Selective Service program ignores the many 
important differences in the statuses of the per- 
sons concerned. 

Stated in this fashion, the problem is one of 
policy and not of law. But the parameters of the 
problem are legal ones and they are tightening 
as the amount of litigation in the field increases. 
The Department of Defense is right to recognize 
deep conscientious scruples which may arise 
after induction or enlistment. It may have a duty 
to do so. It also has a duty to be honest with it- 
self and to maintain the integrity of a system of 
responsibility which does not favor the glib and 
well-represented.*! It must not become mired in 
trying to distinguish between mere nuances of 
conscientious belief.** 

Military service will always create a dilemma 
for some citizens as long as it is necessary. But 
there is a hierarchy of predicaments and a re- 
sponsibility of government not to retreat from 
challenge because it is moralistic. As Mr. Justice 
Blackmun remarked in one of the last opinions 
he wrote as a judge of the United States Courts 
of Appeals for the Eighth Circuit," 


One in his heart may believe in the Robin Hood tradi- 
tion, that it is proper to steal from the rich and give to 


the poor, but we still prosecute the thief for his 
stealing ... 


31. Chief Judge Lawrence, writing in United States ex rel. Confield v. 
Tillson, 312 F. Supp. 831 (S.D. Ga. 1970) stated: “The job imposed 
on the Federal Courts, as well as on draft boards and the armed 
services, is no easy one in these cases. The articulate service man 

doubtedly p an advantage so far as the District Judges 
are concerned.” 

32. One medical corps officer facing imminent active duty orders 
explained that he could not in conscience treat any military mem- 
ber or dependent as a naval officer, but that it would not offend 
his conscience to do so as a civilian under the CHAMPUS 
program. 

33. In re Weitzman, 38 U.S.L.W. 2548, 2549 (April 21, 1970). 
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AN ANALYSIS 


In this article Lieutenant Brant examines the implementation of 
the deferment of confinement provisions wrought by the Military Jus- 
tice Act of 1968 and the court decisions interpreting the new prescrip- 
tion. He concludes that the new proviso as presently applied is much 
more restrictive than most systems of bail pending appeal in civil courts 
and suggests that it may be in the best interests of both the Government 
and the accused for the present decision makers on the question of 
deferment to liberalize their resolution of deferment petitions. - 


MONG THE innovations introduced into 
military justice by the Military Justice 

Act of 1968 : was a procedure referred to as de- 
ferment of confinement, whereby a convicted 
serviceman could petition for release from re- 
straint pending appeal.? Deferment of confine- 
ment was embodied in an amendment to Article 
57 of the Uniform Code of Military Justice.’ It 


*Lieutenant Brant is currently assigned as an appellate defense 
counsel, Navy Appellate Review Activity, Office of the Judge Advo- 
cate General. He received the A.B. Degree from Princeton University 
in 1964 and the LL.B. Degree from Yale Law School in 1967. 
Lieutenant Brant is admitted to practice before the Bar of the 
State of New York, and the U.S. Court of Military Appeals. 

1. Pub. L. 90-632, 82 Stat. 1335 (1968). 
2. Restraint pending appeal is authorized by military law. UCMJ, 
art. 13, 10 U.S.C. 813; MCM, 1969 (Rev.), par. 21d; United States 
v. Howard, 2 USCMA 519, 10 CMR 17 (1953); Levy v. Resor, 17 
USCMA 135, 37 CMR 399 (1967); Collier v. United States, 19 
USCMA 511, 42 CMR 113 (1970). 
- 10 U.S.C. 857 (1964). 
“857. Art. 57. Effective date of sentences 
**(d) On application by an accused who is under sentence to 
confinement that has not been ordered executed, the convening 
authority, or, if the accused is no longer under his jurisdiction, the 
officer exercising general court-martial jurisdiction over the com- 
mand to which the accused is currently assigned, may in his sole 
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is the author’s intention here to analyze the 
purpose and scope of deferment and to examine 
how it has been utilized by the Navy during the 
first year of its authorization. 

The drafters of Article 57 (d) intended to pro- 
vide the military accused “‘a procedure similar 
to release on bail pending appeal in civilian 
courts.” * The analogy is not a particularly clear 
one, since procedures for bail on appeal vary 
greatly among the states.° Generally application 
is made to a trial or appellate judge who is 
given broad discretion to grant or deny bail.® 





discretion defer service of the sentence to confinement. The defer- 
ment shall terminate when the sentence is ordered executed. The 
deferment may be rescinded at any time by the office: who granted 
it or, if the accused is no longer under his jurisdiction, by the 
officer exercising general court-martial jurisdiction over the 
command to which the accused is currently assigned.” 

4. S. Rep. No. 1601 [to accompany H.R. 15971], 90th Cong., 2d 
Sess. (1969). 

5. See generally note: Post-Conviction Bail. The Application of an 
Unjust and Outmoded System—A Case for Reform, 15 New York 
Law Forum 889 (Winter 1969). 

6. Id.; 8 Am. Jur. 2d, Bail and Recognizance $33 (1963). 
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However, at least one jurisdiction precludes the 
judge from setting bail in all cases except those 
involving first offenders convicted of misde- 
meanors or minor felonies.’ In other jurisdic- 
tions post-conviction bail must be granted as a 
matter of statutory right except in capital 
cases.® 

Analogy to the Federal bail system is also 
inexact. Bail pending appeal is provided for in 
the Bail Reform Act of 1966.° That statute spe- 
cifically excludes from its purview the military 
court system.’® Furthermore, a comparison of 
the text of that statute with Article 57(d) leads 
to the conclusion that the approach to post-con- 
viction release in the Federal system is more 
liberal. 18 U.S.C. 3148 reads in pertinent part: 


A person ... who has been convicted of an offense and 
is either awaiting sentence or has filed an appeal or 
a petition for a writ of certiorari, shall be treated in 
accordance with the provisions of section 3146 unless 
the court or judge has reason to believe that no one 
or more conditions of release will reasonably assure 
that the person will not flee or pose a danger to any 
other person or to the community. If such a risk of 
flight or danger is believed to exist, or if it appears 
that an appeal is frivolous or taken for delay, the 
person may be ordered detained.” 


18 U.S.C. 3146 refers to pretrial release and pro- 
vides in pertinent part that 


[a]ny person charged with an offense ... shall... be 
ordered released ... unless the officer determines, in 
the exercise of his discretion, that such a release will 
not reasonably assure the appearance of the person 
as required. 
If the latter determination is made, then the 
judicial officer shall impose one or more enumer- 
ated conditions of release which will reasonably 
assure the appearance of the person for trial.** 
The language as well as the legislative history 
of these provisions elucidate a congressional 
intent that convicted persons are “presumptively 
to be released . . ., but may be ordered detained 
if the circumstances indicate that release would 
not be advisable.” ** 

Neither the text of Article 57(d) nor its 
legislative history nor the implementing lan- 
guage of the Manual for Courts-Martial, 1969 
(Rev.) suggest that the convicted military ac- 
cused is “presumptively to be released.” Article 





7. N.Y. Code Cr. P. $555 (McKinney Supp. 1969). 


8. Ore. Rev. Stat. $ 140.030 (Supp. 1965); Wash. Rev. Code Ann. 
$ 10.73.040 (1961). 


9. 18 U.S.C. 3146-52 (1964). 
10. 18 U.S.C. 3152(2) (1964). 
11. Id. $ 3148. 

12. Id. § 3146(a). 


13. H.R. No. 1541 [to accompany S. 1357], 89th Cong., 2d Sess. (1966). 
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57(d) states that the judicial authority to whom 
application is made “may in his sole discretion 
defer service of the sentence to confinement.” '* 
The legislative history of the article amplifies 
this to the effect that, “‘[t] he discretion exercised 
would be very broad and would be vested ex- 
clusively in the convening authority or the officer 
exercising general court-martial jurisdiction.” * 
The legislative history continues, “[s]uch offi- 
cers would take into consideration all relevant 
factors in each case and would grant or deny 
deferment based upon the best interest of the 
individual and the service.” ?° The implementing 
paragraph of the Manual for Courts-Martial, 
1969 (Rev.), which of course has the effect of 
law,'? spells out the relevant factors as follows: 


Deferment should not be granted, for example, when 
the accused may be a danger to the community or 
where the likelihood exists that he may repeat the 
offense or flee to avoid the service of his sentence.” 


The Court of Military Appeals has indicated 
by dictum in a recent case, United States v. 
Daniels,” that it views the Manual examples as 
being only illustrative. 

Obviously, then, the convicted military ac- 
cused does not enjoy the same privilege of re- 
lease on appeal as is embodied in the Bail 
Reform Act’s standard that a person awaiting 
appeal shall be released “unless the court or 
judge has reason to believe” no condition of re- 
lease would prevent the accused’s flight or threat 
to the community.”° Deferment of confinement 
is clearly more discretionary. Thus, the limita- 
tions on the authority vested in the officers 
empowered to grant deferment cannot be de- 
termined simply by reference to the civilian 
practice. Article 57(d) refers to the “sole dis- 
cretion” of these officers. The legislative history 
declared that said discretion would be “very 
broad.” *! The Manual appears to expand the 
discretion somewhat by referring to it as “sole 
and plenary.” *? This additional term was added 
by the Manual’s framers “‘to assure the greatest 
possible freedom of action on the part of the 
officer possessing this authority.” ** Since 





14. 10 U.S.C. 857 (1964). 

15. S. Rep. No. 1601, supra, note 4, at 4513-14. 

16. Id. 

17. United States v. Smith, 13 USCMA 105, 32 CMR 105 (1962). 

18. MCM, 1969 (Rev.), par. 88f. 

19. 19 USCMA 518, 42 CMR 120 (1970). 

20. 18 U.S.C. 3148 (1964). 

21. S. Rep. No. 1601, supra, note 15. 

22. MCM, 1969 (Rev.), par. 88f. 

- Supplement to Air Force Summary of Changes in the Manual 
for Courts-Martial, 1969 for use with the Manual for Courts- 
Martial, 1969 (Rev.) at 13. The supplement contains the following 
preface: “This supplement contains explanatory and informational 
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“plenary” means “complete, absolute, unquali- 
fied,” ** it seems that the Manual’s framers 
sought to preclude judicial review of the dis- 
cretionary decision to deny deferment. 

It appears, however, that this position will 
not prevail. The Court of Military Appeals was 
confronted with this view in Dale v. United 
States.*° The accused had petitioned for a writ 
of habeas corpus seeking release from post- 
conviction restraint on the grounds that the 
terms of his confinement violated specified Army 
regulations as well as Article 71, Uniform Code 
of Military Justice.2* The Court denied his pe- 
tition but granted reconsideration after the ac- 
cused furnished copies of his application for de- 
ferment under Article 57 (d), and the convening 
authority’s order denying it. The accused’s peti- 
tion did not seek review of the denial of defer- 
ment per se, but the Government so interpreted 
it. The Government contended that the article’s 
reference to “sole discretion” precluded judicial 
review. The petitioner replied that the cited lan- 
guage was intended merely to prohibit delega- 
tion of the authority to grant deferment.?’ 

The Court proceeded to review the grounds 
stated in the petition for confinement, analyze 
the convening authority’s reasons for denying 
it and conclude that the denial was not “arbi- 
trary, unreasonable, or capricious.” ** The Court 
assumed without deciding that the denial was 
reviewable for abuse of discretion.” It held that 
the conditions of the accused’s confinement vio- 
lated neither Army regulations nor the Uniform 
Code of Military Justice. 

Judge Ferguson dissented, viewing the con- 
ditions of confinement as more rigorous than 
necessary to assure the accused’s presence dur- 
ing appellate review. In his dissent he opined 
that the denial of deferment was reviewable for 
abuse of discretion, citing Reed v. Ohman.*° 
There, the Court had held reviewable on grounds 
of abuse the discretionary authority to impose 
post-trial restraint granted to both the accused’s 
commanding officer after being informed of the 








material on the revisions in the MCM, 1969, originating with (1) 
the Ad Hoc Joint Department of Defense Committee, which 
revised the MCM, 1969, to implement the Military Justice Act of 
1968 (Part I) and (2) the Standing Committee on Keeping the 
Manual for Courts-Martial Current, which revised the MCM, 1969, 
in light of recent case law and other developments (Part II). We 
are indebted to these Committees for the information contained 
in this Supplement.” 

24. Webster’s New International Dictionary (2d ed. unabridged 1961). 

25. 19 USCMA 254, 41 CMR 254 (1970). 

26. 10 U.S.C. 871 (1964). 

27. 19 USCMA at 257, 41 CMR at 257. 

28. Id. at 258. 

29. Id. 

30. 19 USCMA 110, 41 CMR 110 (1969). 
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results of trial ** and the convening authority 
upon statutory review of the record.*? 

The Court subsequently addressed itself to 
the reviewability of decisions regarding defer- 
ment of confinement in two cases in which the 
accused petitioned for extraordinary relief to 
remedy an abuse of discretion in rescinding de- 
ferment previously granted.** 

Despite the fact that the Manual for Courts- 
Martial describes the discretion to rescind de- 
ferment in the same terms as it uses to describe 
the discretion to grant or deny deferment ini- 
tially—‘‘sole and plenary”—* the Court in Col- 
lier v. United States** and United States v. 
Daniels ** held that the decision to rescind was 
reviewable for abuse of discretion. In Collier the 
Court, through Judge Ferguson, reasoned, 
“TSl]ince his original decision to restrain the 
accused is reviewable for abuse of discretion 
(Reed v. Ohman, supra), clearly his order to 
reconfine the accused is subject to the same 
review.” *7 

Logic would indicate that, if the original de- 
cision to confine an accused pending appeal and 
the decision to rescind a deferment previously 
granted are both reviewable for abuse of dis- 
cretion, the decision to deny deferment is also 
reviewable. Such a conclusion would bring mili- 
tary practice into conformity with Federal civil- 
ian practice under the Bail Reform Act insofar 
as reviewability is concerned.** 

Regardless of the existence of judicial review, 
practically speaking the final decision on 
whether or not to grant deferment in most cases 
will rest with the appropriate officer—either the 
convening authority or the officer exercising 
general court-martial jurisdiction over the com- 
mand to which he is assigned.*® This is because 
his decision is reversible only if it is “arbitrary, 
unreasonable, or capricious.” *° 

The appropriate officer must grant or deny 
deferment “‘based upon the best interest of the 
accused and the service.” *t Factors to be con- 
sidered are potential danger to the community, 
risk of the accused’s repeating the offense and 
risk of the accused’s fleeing to avoid service of 





31. MCM, 1969 (Rev.), par. 21d. 

32. Id. par. 89c(6). 

33. UCM, art. 57(d) ; 10 U.S.C. 857 (1964). 

34. MCM, 1969 (Rev.), par. 88g. 

35. 19 USCMA 511, 42 CMR 113 (1970). 

36. 19 USCMA 518, 42 CMR 120 (1970). 

37. 19 USCMA at 516, 42 CMR at 118. 

38. United States v. Porter, 297 F. Supp. 1117 (D. D.C. 1969); 
Chapman v. United States, 408 F. 2d 1276 (D.C. Cir. 1969). 

39. UCM, art. 57(d) ; 10 U.S.C. 857 (1964). 

40. See text accompanying note 28, supra. 

41. MCM, 1969 (Rev.), par. 88f. 
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his sentence.*? These factors have long been 
used as standards in the civilian community and 
were codified in the Bail Reform Act.**? As 
previously noted the Court of Military Appeals 
considers these factors as only illustrative.** 

Making a determination as to the propriety 
of granting deferment is bound to be an intuitive 
and uncertain process. This has been the experi- 
ence in the Federal system.** The process may 
be even more difficult in the military system 
which, as noted above, appears to lack a pre- 
sumption in favor of release.** The Federal 
civilian court judge must grant release pending 
appeal unless “from substantial evidence, it 
seems clear that the right to bail may be abused 
or the community may be threatened by the ap- 
plicant’s release.” ** The language and legislative 
history of Article 57(d) do not provide as strong 
a guideline for the officer to whom petition for 
deferment is made. 

A further limitation on the application of 
Article 57(d) is the lack of any provision for 
the imposition of conditions of deferment. The 
Bail Reform Act provides for several conditions 
of release to assure the continued presence and 
good conduct of the person released.** A further 
suggestion was made by Justice Black in Sellers 
v. United States * that, where it is suspected the 
accused may pose a danger to the community, 
the judge set a “bond to keep the peace” rather 
than deny release altogether. 

The decision to grant deferment might be 
made easier if the officer acting on the petition 
or the command to which the accused was sent 
could also impose certain conditions on the ac- 
cused’s behavior. This appears to be precluded, 
however, by the Manual for Courts-Martial 
which states: 


When deferment is granted, no form of restriction to 
specified limits or any other limitation on the accused’s 
liberty shall be ordered as a substitute for the con- 
finement so deferred. The deferring of a sentence will 
not in and of itself give rise to any other form of 
limitation on an accused’s liberty.” 


42. Id. 

43. Post Conviction Bail, supra note 5, at 896. 

44, United States v. Daniels, 19 USCMA 518, 42 CMR 120 (1970). 
45. See testimony of Chief Judge Harold H. Greene, District of 
Columbia Court of General Sessions, and Professor Alan M. 
Dershowitz, Harvard Law School, Hearings on Amendments to the 
Bail Reform Act of 1966 Before the Subcomm. on Constitutional 
Rights of the Senate Comm. on the Judiciary, 91st Cong., 1st Sess. 
at 35, 182 (1969). Both witnesses testified to the great difficulty in 
predicting the likelihood of future criminal behavior. 

See text accompanying note 10, supra. 

Leigh v. United States, 82 S. Ct. 994, 996 (1962) (opinion by 
Chief Justice Warren). 

18 U.S.C. 3146(a) (1964). 

89 S. Ct. 36, 38 (1968). 

MCM, 1969 (Rev.), par. 88/. 
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The difficulty in arriving at a conclusion that 
a petitioner for deferment will be a good risk is 
reflected in an interview conducted recently with 
the assistant staff judge advocate at the First 
Naval District, the Commandant of which is the 
general court-martial convening authority for 
the Naval Disciplinary Command, Portsmouth, 
New Hampshire. During the first year of the 
operation of Article 57(d) one hundred and 
twenty-two petitions for deferment were re- 
ceived by the First Naval District. Of these 
twelve were granted and the remainder denied.™ 

The Commandant, First Naval District con- 
siders the following documents in relation to a 
petition for deferment: the petition itself, pre- 
pared on a standard form with an explanation 
of why the confinee is seeking deferment, the 
report of an interview of the petitioner concern- 
ing his family, school and civilian background 
conducted by a counsellor at the Naval Dis- 
ciplinary Command, a chaplain’s report, a 
psychiatric report, the staff judge advocate’s 
review of the record of trial, the court-martial 
order, and a recommendation prepared by the 
office of his staff judge advocate. From the in- 
formation contained in these documents an 
evaluation is made of the probable success of 
deferment. 

Several guiding principles have evolved: if 
the present offense for which the petitioner has 
been incarcerated is unauthorized absence or 
desertion, or if his past record reflects more 
than a few short periods of unauthorized 
absence, the risk of flight is considered too great 
for deferment. Generally the same conclusion 
is reached where an accused’s sentence to con- 
finement is eighteen months or more. 

The nature of the offenses for which the peti- 
tioner stands convicted as well as his prior mili- 
tary background are evaluated to determine 
whether he would present a discipline problem to 
the military community if released. This pre- 
sents the most difficult consideration, since com- 
mands are understandably reluctant to receive 
personnel whose offenses were serious enough 
for them to have been ordered confined at Ports- 
mouth. Generally, offenses involving homosex- 
uality or lewd and lascivious conduct preclude 
deferment of sentence. However, the command 
does not summarily deny petitions by accused 
convicted of other serious offenses such as crimes 
of violence or drug abuse. 

If the petitioner’s sentence to confinement is 





51. Statistics compiled by LCDR Richard Wilkins, Assistant Staff 
Judge Advocate, First Naval District, Boston, Mass. 


short—less than six months—petitions are gen- 
erally denied on the grounds that it may be in 
the accused’s best interest to complete a short 
period of confinement rather than be called back 
to serve out the remainder of his confinement 
if his conviction is affirmed on appeal. Of course, 
this reasoning assumes that, if the accused were 
returned to duty and performed well, the re- 
mainder of his confinement would not be re- 
mitted or suspended out of clemency, if his 
appeal failed. 

Consideration is also given to the chances for 
reduction of his sentence or reversal of his con- 
viction on appeal. The staff judge advocate’s re- 
view of the record of trial and occasionally the 
opinion of the petitioner’s appellate defense 
counsel are referred to in this regard. 

After the decision granting or denying defer- 
ment is made, it is published as prescribed by 
law.°? Although the law does not appear to re- 
quire it, the Commandant, First Naval District 
generally includes reasons for denying defer- 
ment in his order. This would appear to be the 
better practice, providing firmer ground for the 
Government if the denial of deferment is chal- 
lenged in court.** 

The provision of Article 57(d) which has re- 
ceived the most attention from the Court of 
Military Appeals has been rescission of defer- 
ment. Of the twelve confinees granted deferment 
from confinement at Portsmouth, two had their 
deferment rescinded. Both challenged the re- 
scission by petition for appropriate relief in the 
Court of Military Appeals; °* one was successful 
in having the rescission order vacated. In 
United States v. Daniels the accused had been 
granted deferment by the Commandant, First 
Naval District and assigned to Marine Corps 
Base, Quantico, Virginia. Eight months later the 
officer exercising general court-martial juris- 
diction over the latter command rescinded 
deferment and directed that the accused be re- 
turned to the Naval Disciplinary Command. 
Accused through civilian counsel protested that 
he had received no notice of the intent to rescind 
and had no opportunity to submit favorable 
matter or oppose unfavorable matter. The officer 
exercising general court-martial jurisdiction 


52. 
53. 


MCM, 1969 (Rev.), par. 88f. 

The source of the above-related information on the policy and 
experience of the First Naval District was a telephonic interview 
with LCDR Wilkins on 14 August 1970. 

United States v. Daniels, 19 USCMA 518, 42 CMR 120 (1970); 


Collier v. United States, 19 USCMA 511, 42 CMR 113 (1970). 
55. Id. 
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granted counsel an opportunity to be heard, 
which counsel alleged to be inadequate in terms 
of time to gather facts and prepare an argument. 
Counsel then secured from the Court of Military 
Appeals a temporary restraining order against 
transfer of the accused and petitioned the Court 
for an order vacating the rescission of defer- 
ment. The Court ordered the Government to 
show cause why the petition should not be 
granted. 

The Government presented evidence by affi- 
davit of the officer exercising general court- 
martial jurisdiction that he revoked the 
accused’s deferment because the accused had 
absented himself briefly on three separate occa- 
sions, giving rise to concern that the absences 
might continue or that the accused might flee to 
avoid service of his sentence. 

The accused’s counsel argued that the real 
reason for rescission had been the accused’s 
alleged adverse effect on morale and discipline 
by exercising his freedom of speech and his 
filing of a complaint against his commanding 
officer. The Court appeared to accept the Gov- 
ernment’s version of the officer’s motivation and 
held that the rescission of deferment was not 
unreasonable in light of the accused’s absences. 
In so holding the Court refused to decide 
whether an accused whose deferment is about 
to be rescinded need be notified and given an 
opportunity to be heard. Counsel for the ac- 
cused had urged the applicability of the Court’s 
statement in Reed v. Ohman * that: 

. . . [S]ince the accused’s freedom is involved, it 

would appear that, regardless of specific statutory 

authority, he should have the opportunity to submit 
matter favorable to himself or to oppose unfavorable 
material before the decision-making authority, includ- 
ing the probability of reversal or substantial modifica- 
tion of the conviction.” 
That statement was made in relation to an 
accused’s right to be heard before either his 
commanding officer or the convening authority 
made the initia! decision to restrain him pending 
appeal. However, counsel for Daniels argued 
that basic fairness suggested the principle be 
applied to rescission of deferment. The Court 
avoided so holding, but indicated that in fact 
the requirements of Reed v. Ohman were met in 
this case. In so concluding, however, the Court 
failed to comment upon the accused’s claim 
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that the terms of the opportunity to be heard 
had been insufficient to make the opportunity 
meaningful.°® 

It can only be concluded that the Government 
will be better protected on appeal if a command 
rescinding deferment has given an accused a 
prior opportunity to oppose the rescission and 
has published the reason for rescission in the 
rescission order.*® This procedure would ap- 
proximate the Federal standard of notice and 
hearing prior to revocation of bail. 

In Collier v. United States *' the Court held 
that rescission of deferment based on the same 
facts as a previous granting of deferment was 
invalid. The facts of this case suggest that there 
exists among some commands a strong disincli- 
nation to accept for duty men whose confinement 
has been deferred. The accused’s petition for 
deferment had been granted by the First Naval 
District and he had been assigned to the Second 
Marine Division, Camp Lejeune, North Carolina, 
the command which had court-martialed him for 
sale of heroin. Two days after he reported to 
that command the officer exercising general 
court-martial jurisdiction concluded on the same 
facts available to the Commandant, First Naval 
District, that the accused presented a danger to 
the military community and would likely repeat 
the offense. 

In holding the rescission order invalid for 
abuse of discretion, the Court stated: 

The provisions of the Uniform Code relating to defer- 

ment of service of sentence to confinement were in- 

tended by Congress to remedy a longstanding defect 
in the military system. They were intended to be used. 

Acceptance of the state of affairs represented by this 

case would tend to severely restrict that use and 

thus contravene the obvious intent of Congress.” 


Thus, a valid rescission order must be based on 
some new facts or incidents not available to 
the authority granting deferment. 


CONCLUSION 


Despite official analogies to the contrary, the 
system of deferment of confinement, both in 
theory and in practice, has limited similarity to 
the system of bail pending appeal in civilian 
courts. Unlike the latter, application for release 
is not made to a judge. And unlike the Federal 


58. Petitioner’s motion for writ of habeas corpus and other appropri- 
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system, there is no presumption in favor of re- 
lease of military confinees; the decision, there- 
fore, rests more fully within the discretion of 
the designated officer. 

Certainly an argument can be made that these 
differences are justified. It cannot be disputed 
that military society is required to be more dis- 
ciplined and efficient than civilian society, that 
men live in closer proximity and under more 
restrictive rules and regulations. Therefore, it 
would seem to follow that the military is more 
sensitive to discipline and morale problems and 
needs greater protection against potential 
wrongdoers. The mere association of a convicted 
wrongdoer with other personnel frequently 
derogates from good morale and discipline in a 
society such as the military. Accordingly, the 
argument concludes, a presumption in favor of 
release pending appeal of a person convicted of 
crime is not justified; the decision is best left 
to the sound discretion of an officer responsible 
for morale and discipline. 

A corollary contention might be that, in those 
cases where an accused’s petition for deferment 
has been denied and his appeal results in re- 
versal of his conviction, the military accused 
suffers less severely than his civilian counter- 
part who was denied bail pending appeal. The 
civilian has usually lost his employment and the 
income he would have derived therefrom during 
the period of his incarceration. The military 
accused whose appeal is successful, on the other 
hand, returns to a job in the service with full 
credit for the period he has served in confine- 
ment toward the fulfillment of his enlistment 
and monetary compensation in the form of re- 
turn of forfeitures of pay and allowances. There- 
fore, a cogent argument can be made that the 
greater risk to military society combined with 
the lesser harm suffered by a military accused 
justifies a stricter standard in granting release 
on deferment than on civilian bail. 

On the other hand it can be argued that de- 
ferment should conform more closely to the 
civilian practice. One reason given is that the 
very fact that military society provides more 
regulation and supervision over the individual 
enhances the possibility for successful release 
pending appeal. In the Federal civilian system 
the defendant is released without any custody or 
supervision unless the court specifically so pro- 
vides. Military society offers close supervision 


(Continued on page 60) 


CAFETERIA WORKERS REVISITED: 
DOES THE COMMANDER HAVE PLENARY 
POWER TO CONTROL ACCESS TO HIS BASE? 


LIEUTENANT JETHRO K. LIEBERMAN, JAGC, USNR* 


The Supreme Court’s decision in Cafeteria Workers v. McElroy 
(1961) has often been cited by military commanders to support claimed 
plenary power over access to the installation commanded. Observing 
that plenary power is a rarity in contemporary society, Lieutenant 
Lieberman questions the proferred interpretation of Cafeteria Work- 
ers particularly in light of more recent decisions. He concludes that 
while commanders do possess broad powers over access, the power 
is not plenary but must be weighed in each instance against the indi- 
vidual’s rights of freedom of speech and association. 


N A POLITICAL society of checks and bal- 

ances in which the electorate has historically 
been expanding and a Bill of Rights expan- 
sively maintained, the existence of pockets of 
plenary governmental power is not only politi- 
cally dubious but also fraught with legal tension. 
That plenary governmental power bound by nei- 
ther procedural nor substantive restrictions is 
not the usual rule in the United States should not 
be surprising. The power of Congress to exclude 
aliens from our shores may be an instance of 
absolute Federal authority. The power of a mili- 
tary commander to control access to his base or 
installation may be another; so, at least since 
1961, have military commanders, buttressed by 
the Supreme Court’s decision in Cafeteria 
Workers v. McElroy, 367 U.S. 886 (1961), often 
insisted. 

Established doctrines have a way of being 
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liberalized or distorted in an era of climactic 
change. Today’s political confrontation in many 
arenas—young and old, political and non-politi- 
cal, conservative and liberal, military and civil- 
ian—poses or doubtless will soon pose a direct 
challenge to the holders of unfettered power. 
The military is not immune; indeed, it is at the 
center of the battle. 

Today the military commander is faced with 
a perplexing variety of situations in which civil- 
ians insist on their right to enter a military 
reservation, a right the commander may be re- 
luctant to recognize. The youth with shoulder- 
length hair, the housewife on whose car is af- 
fixed a peace or ecology symbol, the civilian 
minister who seeks to counsel military prisoners 
to resist military authority, and the civilian 
worker with known antiwar beliefs all pose 
problems for the commander who is convinced 
that a decision to permit them access to his base 
will be detrimental to the order and discipline 
which must necessarily prevail on an installa- 
tion. The legal basis for the decision to exclude 
is invariably said to be a simple one: the Su- 
preme Court has said the commander may do so. 
Since Cafeteria Workers is the beginning— 
and often the end—of analysis, a review of that 
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case is offered here to seek its meaning and 
limits, if any. 

The circumstances of the case in brief: a 
short-order cook at the Naval Gun Factory in 
Washington, D.C., was asked for the return of 
her identification badge for an undisclosed fail- 
ure to meet the security requirements of the 
installation. The Gun Factory was a highly 
sensitive military post: because personnel there 
designed, produced, and inspected naval ord- 
nance, including “weapons systems of a highly 
classified nature,” all employees were required 
to be cleared for security, and access was strictly 


controlled. Mrs. Brawner worked at a cafeteria > 


operated by M & M Restaurants, Inc., her em- 
ployer. M & M operated the cafeteria by virtue 
of a contract with the Gun Factory; the con- 
tract provided that failure “to meet the security 
requirements or other requirements under ap- 
plicable regulations of the activity, as deter- 
mined by the Security Officer” of the Gun Fac- 
tory would result in exclusion. The commander 
upheld the security officer’s determination that 
the contractual provisions should come into 
play, denied a request for a hearing because it 
would “serve no useful purpose,” and Mrs. 
Brawner’s badge was taken from her and ac- 
cess to the base denied her. M & M offered her 
employment in another restaurant in the subur- 
ban area, but asserting inconvenience of the 
location, she declined and brought suit to com- 
pel access to her former job. The Court held 
against her. 


I. THE TEACHING OF CAFETERIA WORKERS 

At various times, Cafeteria Workers has been 
said to stand for at least three propositions: 
(1) the commander has plenary power to con- 
trol access; (2) the exclusion of a civilian with- 
out a hearing is not a constitutional denial of 
due process; and (3) the courts are without the 
power to review exclusion orders based on the 
assertion that admission would prejudice morale 
and discipline. The three “holdings” are inter- 
related, and are discussed here in order of 
ascending difficulty. 


A. Judicial Review 


The third asserted holding, that courts may 
not review exclusion orders based on good order 
and discipline, is simply erroneous. The order 
in Cafeteria Workers itself was not related to 
the effect that Mrs. Brawner would have on 
the working atmosphere within the Naval Gun 


1. Brief for the Appellee, pp. 25-32, Bridges v. Davis (9th Cir. 1970 
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Factory. It was premised solely on the deter- 
mination that she failed to meet the essential 
security requirements of the installation. More- 
over, at no point in the discussion does the 
Supreme Court majority even hint that it or 
any other court should have dismissed the case 
for want of jurisdiction or standing. To the con- 
trary, the court implicitly suggests its power to 
review by stating that the exclusion without a 
hearing was proper “when the reason advanced 
was, as here, entirely rational.’”’ Orders not en- 
tirely rational, or not in accord with the 
commander’s own regulations,? are presumably 
subject to judicial review to insure that what 
minimal standards were established by Cafe- 
teria Workers are in fact followed. For the 
Court noted, though it does not appear to have 
held, that exclusion would not have been con- 
stitutional had the stated reasons therefor been 
“patently arbitrary or discriminatory”—in the 
famous example, had Mrs. Brawner been a 
Democrat or a Methodist. Where arbitrary or 
discriminatory application of an otherwise law- 
ful power is a possibility, the power of judicial 
review will not be denied. 


B. Right to a Hearing 


If the Court did not seem to extinguish all 
possibility of judicial review, it unquestionably 
narrowed the scope of that review so as to 
render it nearly superfluous. For the gist of the 
Court’s decision was that so long as the com- 
mander does not announce grounds that are 
patently arbitrary or discriminatory but rather 
states reasons that are entirely rational, he is 
under no constitutional compulsion to offer a 
hearing to affected persons in order to justify 
the determination reached. This means, in oper- 
ative terms, that so long as the reason for 
exclusion is couched in proper terminology, the 
courts may not inquire beneath the surface. As 
Mr. Justice Brennan wrote in dissent: 


The mere assertion by government that exclusion is 
for a valid reason forecloses further inquiry. That is, 
unless the government official is foolish enough to 
admit what he is doing—and few will be so foolish 
after today’s decision—he may employ “security re- 
quirements” as a blind behind which to dismiss at 
will for the most discriminatory of causes.® 


But there can be no doubt that, at the present 
time, an administrative hearing is not constitu- 
tionally necessary to sustain the exclusion order, 


2. Greene v. McElroy, 360 U.S. 474 (1959); Cafeteria Workers at 
898. 


3. Cafeteria Workers at 900. 


for the facts in Cafeteria Workers strongly sug- 
gest how weak the Government’s interest in ex- 
cluding Mrs. Brawner probably was. She was 
not branded a “security risk,” there was no evi- 
dence that she would be unable to work on any 
other military installation, there was no evi- 
dence of intentional wrongdoing, and she was 
only a cook. Nevertheless, the Court found no 
deprivation of due process absent a hearing. 

A word of caution is due at this point. For 
the Court’s analysis of the constitutional ques- 
tion was extraordinary, because it was ipsie 
dixit rather than logical, and ipsie dixits do not 
necessarily remain law forever. The Court noted 
that “it has become a settled principle that gov- 
ernment employment, in the absence of legisla- 
tion, can be revoked at the will of the appointing 
officer.” * But the Court necessarily recognized 
immediately that the proposition just stated 
was not true, since the Federal Government may 
not constitutionally discharge an employee be- 
cause of race or religion.® The Court went on to 
say that the recognized constitutional limitation 
of the general proposition did not lead to a hear- 
ing requirement. But the cases that established 
the limitation were not concerned with the issue 
of a hearing, nor are the purposes to be served 
in imposing a constitutional prohibition against 
discrimination necessitated by the right to a 
hearing. Quite the contrary: the exact issue 
was whether, given the limitation, a hearing was 
necessary to protect it, and this issue the Court 
simply ducked by begging the question. Because 
the issue had not been argued in a previous case 
does not conclude the matter; indeed, Cafeteria 
Workers was the ideal vehicle for an analysis 
that is entirely lacking. Having found no pre- 
vious discussion, the Court illogically concluded 
no discussion at all was warranted. Neverthe- 
less, to reiterate, Cafeteria Workers did hold 
that denial of a hearing is not denial of due 
process. 

C. Power to Exclude 

The major portion of Cafeteria Workers was 
devoted to analysis of the power of the com- 
mander to exclude. This power the Court found 
without difficulty, and it was not disputed by the 
dissenters. But constant semantic shifting by 
the Court majority makes opaque the extent of 
the power. The Court said that the applicable 


4. Id. at 896, and citing Vitarelli v. Seaton, 359 U.S. 535, 539 (1959), 
for the proposition that a Federal civilian employee who was 
not covered by the Civil Service Act “‘could have been summarily 
discharged by the Secretary at any time without the giving of 
a@ reason.” 

5. Citing United Public Workers v. Mitchell, 330 U.S. 75 (1947). 


Navy Regulation (Article 0734) “made absolute 
the commanding officer’s power to withdraw 
[Mrs. Brawner’s] permission to enter the Gun 
Factory at any time.” The Court subsequently 
limited the power by observing that “patently 
arbitrary or discriminatory” exclusion would be 
impermissible. Hence, the net holding of Cafe- 
teria Workers is that the commander has the 
power to exclude anyone from his base assuming 
that he follows any regulations he or higher 
authority has promulgated to effect the 
exclusion, and assuming that the reason for 
exclusion is neither patently arbitrary nor 
discriminatory. 


Il. THE WEAKNESS OF CAFETERIA WORKERS 


A clear implication of Cafeteria Workers is 
the judicial presumption that the com- 
mander acted in good faith. When he excluded 
Mrs. Brawner from the Gun Factory because 
of her failure to meet “security requirements,” 
it did not appear from any evidence discussed 
by either the majority or dissenters that there 
was any suspicion Mrs. Brawner was excluded 
because she was in fact a “Democrat or a 
Methodist.” “For all that appears,” said 
Mr. Justice Stewart for the majority, “the 
Security Officer and the Superintendent may 
have simply thought that Rachel Brawner was 
garrulous, or careless with: her identification 
badge.” ° The dissent was grounded in large 
part on disagreement with the presumption of 
good faith, for as Mr. Justice Brennan said in 
dissent: “Under today’s holding she is entitled 
to no process atall . . . . She may be the victim 
of the basest calumny, perhaps even the caprice 
of the government officials in whose power her 
status rested completely.”* _ 

The disagreement between 'the majority and 
dissenting opinions appears stark, but there is a 
possible line of reconciliation. For, as noted 
above, Cafeteria Workers did not rule out re- 
lief through judicial review where arbitrary 
exclusion can be shown. In other words, 
Mrs. Brawner had the burden of proof, she 
adduced no evidence to suggest she had been 
treated arbitrarily, and failing that proof there 
was no reason to conclude that the commander 
had acted other than properly. This line of 
approach is not explicit because as the issues 
were framed, the Court addressed only two 
questions: whether the commander had the 
disputed power and whether any right secured 
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by the Constitution was denied. The latter issue, 
absent evidence of arbitrariness, did not permit 
a discussion of the content of those exclusions 
which would be considered “patently arbitrary 
or discriminatory.” 

Two questions are involved in any inquiry 
into such content: (1) does any set of allega- 
tions exist which, if true, would permit the 
commander to conclude that the applicant was 
a “security risk”?; and (2) are the allegations 
true? The purpose of an administrative hearing, 
of course, would be to set forth on the record 
the allegations—e.g., that Mrs. Brawner was 
garrulous or careless with her badge (in order 
to quell any notion that the exclusion was aimed 
at her religious belief)—and to permit a show- 
ing that the allegations were not simply slan- 
derously communicated to the commander out of 
spite, blackmail, or a heedless disregard for the 
truth. 

The weakness of Cafeteria Workers becomes 
apparent. For though no one is entitled to an 
administrative hearing, nothing in Cafeteria 
Workers precludes a court from reviewing the 
exclusion if the presumption of good faith is 
rebutted. This does not mean that a court would 
review a commander’s determination that the 
allegations are true nor the determination that 
those failing to meet “security requirements” 
should be excluded; but it does mean that a 
court may well question whether the allegations, 
assumed to be true, are such as would constitu- 
tionally permit an exclusion order to stand; that 
is, whether the assumed facts may constitu- 
tionally be the basis for the judgment that the 
security requirement is not met. In other words, 
the reviewing court can be neither the trier of 
facts nor the promulgator of general rules for 
the protection of military interests, but it will 
examine the critical nexus between the facts 
and the rule at the point of application. 


Ill. THE APPLICATION OF CAFETERIA WORKERS 


To test the application of the foregoing sug- 
gestion, assume the following set of facts. A 
civilian woman and former WAC who works 
aboard an Army base at the credit union tells 
an officer in a “casual” conversation that she is 
to chair near Chicago an antiwar peace rally of 
servicemen and veterans. The next day she 
hands out literature concerning the rally near, 
but not inside, a naval station some eight miles 
from the Army installation. When she returns 
to the Army base that evening her car is 
searched, and upon discovery of 50 pounds of 
such literature the sentries remove her from the 
base. Four days later she receives written notice 


JAG JOURNAL 


from the post commander that she is henceforth 
barred from entry on the stated ground that he 
believes her possession of the literature indicates 
she would in the future distribute the material 
in violation of a post regulation prohibiting such 
activities. The credit union discharges her from 
her job. 

She brings suit. What result? A three judge 
panel of the Seventh Circuit, in Kiiskila v. 
Nichols,’ held on the authority of Cafeteria 
Workers that the exclusion order was valid. But 
distinctions between Kiiskila and Cafeteria 
Workers indicate that the result is not ineluc- 
table, as the Seventh Circuit’s en banc reversal 
pointedly demonstrates. 

First, Cafeteria Workers concerned an exclu- 
sion based on “security.” Kiiskila, and most con- 
temporary problems relating to access, deal with 
the protection of order and discipline, a different 
interest. Second, and more importantly, in 
Cafeteria Workers the commander gave no facts 
to justify his conclusion that Mrs. Brawner 
failed to meet “security requirements” whereas 
in Kiiskila the commander stated explicitly what 
facts grounded his conclusion that Miss Kiiskila 
was a threat to base discipline. Third, unlike 
Cafeteria Workers, Kiiskila contains facts 
which tend to rebut the presumption favoring 
the commander. 

As to the first distinction—security vs. base 
discipline—the authority of the commander to 
issue regulations to protect either interest is not 
questioned. But it is suggested here that courts, 
in reviewing exclusionary orders, will be less 
inclined to let a commander hide behind a 
declaration ex cathedra that a civilian is a 
threat to discipline than a threat to security. 
That is, given a determination that a person is 
a threat to discipline, without further explana- 
tion, may raise a presumption, contra Cafeteria 
Workers, of arbitrariness. 

Second, when the commander states how his 
regulations applied to the facts yield an exclu- 
sion order, the reviewing court suddenly has 
a basis for reversal if the application is arbi- 
trary—that is, the commander’s explanation 
supplies the court with sufficient information to 
decide the validity of the administrative deter- 
mination. Note that the second distinction does 
not obviate the need, from the plaintiff’s per- 
spective, for an administrative hearing, since 
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ALIEN SERVICEMEN: 


RESIDENTS OR NONRESIDENTS 
FOR FEDERAL INCOME TAX PURPOSES 


CAPTAIN JOHN C. REYNOLDS, USMCR* 


From the standpoint of Federal income taxation the preeminent 
issue to be resolved for alien servicemen is their status as residents or 
nonresidents. Further, a “residency” determination for some other 
purpose does not necessarily resolve the issue for Federal income tax 
purposes. In an attempt to provide guidance for aliens and those 
charged with assisting them in determining their tax status, Captain 
Reynolds sets forth and incisively analyzes the relevant “‘residency” 
regulations and other guidelines presently available. 


And even though the code is a magnificent abstrac- 
tion, it is further distinguished by being written in a 
language directly derived from spoken English. 
D. BAZELON, THE PAPER ECONOMY 145 (1959). 


INTRODUCTION AND SCOPE 


HIS ARTICLE IS intended to guide attor- 

neys, legal assistance officers, and tax as- 
sistance personnel in giving advice concerning 
Federal income taxes to foreign citizens (7.e., 
aliens) serving in the U.S. Armed Forces. The 
United States Navy, for example, has 112 offi- 
cers (as of August 1970) and 19,354 enlisted 
men (as of March 1970) serving on active duty 
who are not U.S. citizens; the majority of these 
are citizens of the Republic of the Philippines.’ 

This article will concentrate on how to classify 
an alien serviceman as either a resident or non- 
resident for Federal income tax purposes, a 
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basic question which confronts all foreign citi- 
zens who are subject to the Federal income tax. 
The non-citizen U.S. serviceman may sometimes 
face other complex tax questions related to his 
status as an alien, such as whether he is en- 
gaged in a trade or business within the United 
States,? or whether his income is from sources 
within the United States,* particularly if the 
alien serviceman has multiple sources of income. 
However, most non-citizen U.S. servicemen are 
newly productive adults and have U.S. military 
compensation as a sole source of income. This 
article will, therefore, not attempt to cover 
comprehensively other tax problems peculiar to 
those alien taxpayers who have varied sources 
of income or complex business interests. 
Whenever a “foreign factor” (such as foreign 
citizenship, residency, or source of income) is 
involved in a Federal income tax determination, 
whether it relates to the taxpayer himself or to 
his spouse or dependents, special rules usually 





2. Int. Rev. Code of 1954, Sec. 864(b). 
3. Id. Sec. 861. 
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come into play for making that tax determina- 
tion. A comprehensive listing of all such foreign 
matters having special tax consequences is be- 
yond the scope of this article, but examples in- 
clude a U.S. taxpayer with a nonresident alien 
spouse (ineligible for filing a joint return) ,* or 
a taxpayer who claims alien dependents.® Like- 
wise, the employer of an alien may be subject to 
special rules with respect to the withholding of 
Federal income taxes from his pay.® In any of 
the above situations, the persons concerned 
should consult official Internal Revenue Service 
instructions or other reliable tax publications 
before filing tax returns or attempting to com- 
ply with other tax obligations. 


RESIDENT VS. NONRESIDENT ALIEN 


Congress, by the provisions of the Internal 
Revenue Code of 1954,’ imposed the Federal 
income tax on “resident aliens” * and on those 
nonresident aliens who derive income “from 
sources within the United States.” °® (Neither 
the U.S. Constitution *° nor the principles of in- 
ternational law "' place any restrictions on U.S. 
taxing jurisdiction with respect to geography or 
citizenship.) 

The Internal Revenue Code specifically pro- 
vides that nonresident aliens who are residents 
of Puerto Rico for the entire taxable year are 
subject to the Federal income tax in generally 
the same manner as resident aliens and U.S. 
citizens.'* However, their “income derived from 
sources within Puerto Rico,” other than amounts 
received as an employee of the United States or 
of any U.S. agency, is excluded from the Federal 
income tax.?® Section 932 of the Code provides 
that citizens of U.S. possessions, other than 
Puerto Rico and the Virgin Islands, who are not 
otherwise citizens or residents of the United 
States, shall be regarded as nonresident aliens 
for purposes of the Federal income tax. But the 
Code itself does not specifically define “resident” 
or “nonresident” in relation to income taxation 
of aliens. 

One of the most difficult tax determinations 
confronting the U.S. serviceman who is not a 
U.S. citizen is whether he is a resident alien or 


. Id. Sec. 6013 (a). 

- Id. Sec. 152(b) (3). 

5. Id. Sec. 1441. 
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nonresident alien for purposes of the Federal 
income tax; all aliens are either residents or 
nonresidents for Federal income tax purposes."* 
This is the first question to consider when de- 
termining the Federal income tax liability of a 
foreign citizen, since the tax treatment and 
tax rules applied to resident aliens are generally 
the same as for U.S. citizens, while a different 
set of tax rules comes into play for those classi- 
fied as nonresident aliens.** Furthermore, once 
an alien serviceman who receives all his income 
from the Armed Forces is classified as a resi- 
dent or nonresident, then the computation of 
his Federal income tax liability is usually me- 
chanical and relatively simple.*® 

It should be emphasized that an alien’s status 
as a resident or nonresident for purposes of the 
Federal income tax is not necessarily identical 
with, or determined by, his status under other 
laws, such as the Immigration and Nationality 
Act,?7 .or even under other Federal tax laws, 
such as the Federal Insurance Contributions 
Act #8 or the Federal Unemployment Tax Act.’® 

The method used to determine residence or 
nonresidence for Federal income tax purposes 
is similar to that used to determine domicile in 
local U.S. law, i.e., both involve an examination 
of all of the facts and circumstances. The test 
as in local domicile is intention; and the whole 
of the individual’s conduct is examined to deter- 
mine that mental state.2° The U.S. Treasury 
Regulations, promulgated under the Internal 
Revenue Code of 1954, provide in pertinent part 
as follows: 


The term “nonresident alien individual” means an 
individual whose residence is not within the United 
States. ... An alien actually present in the United 
States who is not a mere transient or sojourner is a 
resident of the United States for purposes of the 
income tax. Whether he is a transient is determined 
by his intentions with regard to the length and nature 
of his stay. A mere floating intention, indefinite as to 
time, to return to another country is not sufficient to 
constitute him a transient. If he lives in the United 
States and has no definite intention as to his stay, 
he is a resident. One who comes to the United States 
for a definite purpose which in its nature may be 
promptly accomplished is a transient; but, if his pur- 
pose is of such a nature that an extended stay may 








14. Treas. Reg. Sec. 1.871-1 (1957). 

15. Id. 

16. See, e.g., Federal Income Tax Information for Armed Forces 
Personnel, U.S. Navy: NAVSO P-1983, 6 (1970 Ed.). 

17. 8 U.S.C. 1101 (1952). See Rev. Rul. 58-144, 1958-1 Cum. Bull. 260. 

18. Int. Rev. Code of 1954, Sec. 3101. 

19. Int. Rev. Code of 1954, Sec. 3301. See Rev. Rul. 67-159, 1967-1 
Cum. Bull. 280. 

20. Compare 28 C.J.S. Domicile, Secs. 1-19 (1941) with Treas. Reg. 
Sec. 1.871-2 to 5 (1957). 


be necessary for its accomplishment, and to that end 
the alien makes his home'temporarily in the United 
States, he becomes a resident, though it may be his 
intention at all times to return to his domicile abroad 
when the purpose for which he came has been con- 
summated or abandoned. An alien whose stay in the 
United States is limited to a definite period by the 
immigration laws is not a resident of the United States 
within the meaning of this section, in the absence of 
exceptional circumstances.” 


The Treasury Regulations also prescribe rules 
of evidence for determining whether an alien 
present within the United States has acquired a 
“residence ;” those rules relevant to alien serv- 
icemen are as follows: 


An alien, by reason of his alienage, is presumed to be 
a nonresident alien. . . . [T]he presumption as to the 
alien’s nonresidence may be overcome by proof— 

(i) That the alien has filed a declaration of his 
intention to become a citizen of the United States 
under the naturalization laws; or 

(ii) That the alien has filed Form 1078 [Certificate 
of Alien Claiming Residence in the United States] or 
its equivalent; or 

(iii) Of acts and statements of the alien showing 
a definite intention to acquire residence in the United 
States or showing that his stay in the United States 
has been of such an extended nature as to constitute 
him a resident. ... If... the internal revenue offi- 
cer or employee who examines the alien is in doubt as 
to the facts, such officer or employee may, to assist 
him in determining the facts, require a certificate or 
certificates setting forth the facts relied upon by the 
alien seeking to overcome the presumption. Each such 
certificate, which shall contain, or be verified by, a 
written declaration that it is made under the penalties 
of perjury, shall be executed by some credible person 
or persons, other than the alien and members of his 
family, who have known the alien at least six months 
before the date of execution of the certificate or 
certificates.” 


The Regulations further provide that once an 
alien has acquired “residence” in the United 
States, he retains that status until he abandons 
his U.S. residence and actually leaves the United 
States, and that a mere intent to change his 
residence, without a physical departure, does 
not change his tax status.** Furthermore, an 
alien can establish his residence for tax purposes 
within the United States, even though his job 
requires long periods of absence overseas.”* 

The Internal Revenue Service, in one of its 
publications, states that if an alien has actually 
resided in the United States for one year or 


21. Treas. Reg. Sec. 1.871-2 (1957). 
22. Id. Sec. 1.871-4. 
23. Id. Sec. 1.871-5. 
24. Id. Sec. 1.871-4. 
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more, there is a presumption that he is a resi- 
dent for income tax purposes. However, this 
presumption may be overcome by any proper 
evidence showing the alien to be a transient.*° 
It is this author’s contention that an alien serv- 
iceman’s physical presence in the United States 
for one year or more solely as a result of mili- 
tary orders would not, standing alone, sustain 
the presumption of residency; however, if the 
alien serviceman physically resided in the 
United States prior to enlisting, then any com- 
bined (as a civilian and as a serviceman) period 
of actual residence in the United States totaling 
one year would give rise to the presumption. 

Of the numerous revenue rulings published by 
the Internal Revenue Service, one is particularly 
relevant to alien servicemen. It involved an alien 
soldier who spent six months in training within 
the United States. The IRS stated that his status 
under the immigration laws was not controlling 
for U.S. income tax purposes, and held that: 


[Ajn alien individual serving in the Regular Army 
of the United States, who is present in the United 
States for a period of six months for military train- 
ing, does not by reason of such stay therein become 
an alien resident of the United States. Accordingly, 
such an individual, unless residence in the United 
States has been otherwise established, is classified for 
United States income tax purposes as a nonresident 
alien engaged in trade or business within the United 
States and is liable for Federal income tax on his 
taxable income from sources within the United States, 
including his compensation for services from the 
United States Army which is applicable to his stay 
in this country.” 


It is essential in making a correct determina- 
tion of an alien serviceman’s income tax status 
that all the relevant facts concerning the par- 
ticular serviceman be considered. This requires 
an understanding of the pertinent Treasury 
Regulations, set forth above, as amplified by 
official Internal Revenue Service instructions.’ 
This author feels that the materials quoted and 
cited herein are sufficient to effect a correct de- 
termination of an alien serviceman’s status, 
provided the necessary facts are obtained con- 
cerning the alien under consideration. 

It is important to know the circumstances of 
the particular alien’s enlistment and of his first 
contact with the United States, as well as his 
physical locations since his enlistment which 


5. United States Tax Guide for Aliens, IRS Publ. 519 (1968) 4. 
This position is réstated in Rev. Rul. 69-611, 1969-2 Cum. Bull. 
150. 

. Rey. Rul. 58-144, 1958-1 Cum. Bull. 260. 

. See, e.g., IRS Publ. 519, supra note 25. 
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tend to identify his intentions, if any, of becom- 
ing a permanent resident or citizen of the United 
States.2* It is also helpful to be aware of the 
specific requirements for enlistment at the time 
the subject alien entered the service, since he 
may have forgotten the details of his enlistment. 
For example, current U.S. Navy directives pro- 
vide that aliens, other than citizens of the Philip- 
pines, Guam, Swains Island, and American 
Samoa, be certified as having been lawfully ad- 
mitted into the United States for permanent 
residence under the immigration laws before 
they can be enlisted.*® Although an alien’s status 
under the immigration statutes or other laws 
is not conclusive as to his income tax status,°° 
his immigrant status prior to enlistment can 
play a part, along with other facts and circum- 
stances, in determining his tax residence or 
nonresidence.** 

To illustrate this discussion, consider the fol- 
lowing hypothetical case: a citizen of Canada 
initially entered the United States for the pur- 
pose of enlisting for three years in the U.S. 
Avmed Forces; he obtained certification as a 
permanent resident under the U.S. immigration 
laws solely for the purpose of enlistment; he 
spent only six months in the United States for 
military training and is scheduled to spend the 
remainder of his active service outside the 
United States; he plans to return to Canada 
immediately upon release from active duty to 
attend a college at which he has already been 
accepted; and he does not intend to become a 
U.S. citizen nor to settle anywhere other than 
in Canada. It is the author’s opinion that under 
the facts of the hypothetical case, the Canadian 
citizen would be classified as a nonresident for 
U.S. income tax purposes, based on all of the 
given information, but primarily on the fact 
that the subject alien entered the United States 
only to enlist and intends to return to Canada 


immediately upon the completion of his service 
contract. 


CONCLUSION 
Once the alien serviceman is properly classi- 
fied as a resident or nonresident, the computa- 
tion of his Federal income tax liability is nor- 
mally a mechanical procedure.** Resident aliens 
use the same Federal tax forms and are gen- 
erally subject to tax in the same manner as U.S. 





. Supra notes 21-26. 

. U.S. Navy Recruiting Manual, NAVPERS 15838A, 72-74, 111, 152 
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citizens ; nonresident aliens use a special Federal 
tax form and, in the case of armed services 
compensation, are taxed only on pay attribut- 
able to their physical presence within the United 
States. A nonresident alien’s service pay earned 
while outside the fifty states and the District of 
Columbia is generally not subject to the Federal 
income tax.*® 

As a final point, it should be noted that a U.S. 
serviceman who is a nonresident alien for Fed- 
eral income tax purposes may be entitled to re- 
lief from U.S. taxes under applicable tax treaties 
or conventions.** The United States has under- 
taken with numerous countries tax treaty pro- 
grams through which citizens (or, in some 
treaties, residents) of the contracting nations 
who satisfy precise treaty requirements are 
exempt from U.S. income tax on specified types 
of income they receive while temporarily in the 
United States.*° 





33. For specific instructions on computing Federal income taxes for 
residents and nonresidents see the following publications: Your 
Federal Income Tax, IRS Publ. 17 (1970 ed.) ; Federal Income Tax 
Information for Armed Forces Personnel, supra note 16; United 
States Tax Guide for Aliens, supra note 25; Foreign Tax Credit for 
U.S. Citizens and Resident Aliens, IRS Publ. 514 (1969); and 
Withholding of Tax on Nonresident Aliens and Foreign Corpora- 
tions, IRS Publ. 515 (1968). 

34. Int. Rev. Code of 1954, Sec. 894(a). 

35. For the full text of all treaties see CCH Tax Treaties Reports. 
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by its very nature. Therefore, it might be con- 
cluded that the chances for successful release 
on appeal are better in the military than in 
civilian society. Furthermore, it could be con- 
tended that a judge is the more appropriate au- 
thority to pass on petitions for deferment since 
he is better able to balance the interests of the 
accused and military society than the officer re- 
sponsible for the latter’s security. 

The available statistics indicate that defer- 
ment has been used sparingly in its first year 
of operation. Perhaps it is justifiable for the 
Navy to embark gradually and carefully upon 
the uncharted seas of a new policy. However, 
it is clear that some critics have not been satis- 
fied with implementation of Article 57(d). A 
bill has been introduced in Congress which 
would revise Article 57(d) substantially in a 
liberal direction. Under the proposed procedure 
petitions for deferment would be directed to the 


military judge before whom the accused’s case 
is heard. The revision incorporates the Federal 
civilian standard of a presumption of release 
and requires the judge to list his reasons for a 
denial of deferment in writing. A denial would 
be appealable to the Court of Military Review. 
The deferment could be rescinded by the judge 
“for cause.” “* Tuis provision, if enacted, would 
bring the deferment system much closer to the 
Bail Reform Act. Congress’ reaction to this pro- 
posed provision will demonstrate just how 
“similar to” the civilian bail system it intended 
deferment of confinement to be, and will also 
reflect its assessment of how well the present 
system is working. 

It is likely that military commanders would 
prefer to retain the present system. Transfer of 
the deferment decision to the military judge 
with a presumption of release would probably 
result in many cases in an adversary proceeding 
in which the command would have the burden 
of overcoming the presumption. Article 57(d), 
as presently written, squarely places the burden 
on the accused to justify his release. The pro- 
posed system would, therefore, increase the 
command’s workload. It might also result in a 
commander’s having to accept for duty indi- 
viduals whom he considered to be disciplinary 
threats and whose confinement he personally 
would not have deferred. It is suggested that 
more relaxed deferment provisions would be 
much more palatable to commanders if corollary 
provisions gave them the authority to impose 
conditions designed to insure presence for ulti- 
mate sentence execution. For instance, if a 
system could be designed with coordination 
through local law enforcement officials and 
parents whereby a practical guarantee of return 
could be made, it might be feasible in some in- 
stances to apply deferment by sending the mem- 
ber home on leave without pay pending final case 
review. 

Argument about the merits of proposed re- 
visions aside, it is clear that by enacting Arti- 
cle 57(d) Congress intended to give the accused 
a substantial opportunity to demonstrate a case 





63. S. 4191, 91st Cong., 2d Sess., § 857(d) (1970): “‘(d) On appli- 
cation by an accused who is under sentence to confinement that 
has not been ordered executed, the military judge detailed to 
the trial of the accused may defer service of the sentence to 
confinement. Deferment shall be granted unless it affirmatively 
appears likely that the accused would flee to avoid confinement 
or would be a danger to the military or civilian community. Denial 
of deferment shall be accompanied by a written statement signed 
by the military judge who granted it. A denial of the appli- 
cation of an accused for deferment of service of sentence pending 
appeal of his conviction may be appealed by the accused, as an 
interlocutory matter, to the Court of Military Review.’ ” 
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for freedom during the appellate process, and 
is likely to become impatient with the present 
system if it fails in practice to afford that op- 
portunity. Therefore, it would appear to con- 
stitute enlightened self-interest on the part of 
commanders wishing to retain the present sys- 
tem to exercise reasonable liberality in its 
operation. 





CAF. WORKERS 
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under Cafeteria Workers the court must accept 
as true the facts recited in the commander’s 
explanation. The court cannot review the weight 
of the evidence. But it may perform the task 
for which it is historically suited—namely, re- 
viewing the commander’s application of his 
concededly lawful regulations to his necessarily 
accepted facts to determine whether he has 
acted in a “patently arbitrary or discrimina- 
tory” manner. 

The third distinction between Kiiskila and 
Cafeteria Workers merely supports the force of 
the second. For the existence of facts in the 
record concerning appellant’s activities may 
suggest to the court it need be less apprehensive 
that it will upset important interests than 
where those interests are cloaked in an impene- 
trable veil of mystery. 

The questions remain, then, what disposition 
the Seventh Circuit might have made of Kiiskila 
had it not read Cafeteria Workers so woodenly ; 
and what disposition courts might make in the 
future of cases involving discipline and order 
on military bases. 

The answer to the first question is at hand, 
having been supplied by the Seventh Circuit 
itself. The exclusion order “and the concomitant 
loss of her civilian employment violated her 
rights to freedom of speech and association 
under the first amendment.” ® 

The court of appeals states at the outset the 
necessity of balancing Miss Kiiskila’s interest 
against that of the United States; it is note- 
worthy that though Cafeteria Workers did not 
purport to be based on a weighing of interests, 
language therein concerning the small harm to 
Mrs. Brawner occasioned by the exclusion order 
at a sensitive military installation gives support 





9. Kiiskila v. Nichols, No. 17580 at 4 (7th Cir. 1970). 
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to the Seventh Circuit’s analysis. In undertak- 
ing a balancing test, the court holds that the 
exclusion order in Kiiskila “is essentially equiv- 
alent to dismissal of a person from government 
employment.” ?° The court went on to note the 
“particularly great emphasis [which] must be 
placed on the interest of society in encouraging 
free exchange of ideas.” 1 Thus, 
[T]o protect society’s interest in uninhibited and ro- 
bust debate the first amendment demands that govern- 
ment be prohibited from inhibiting or suppressing 
speech by indirection through discharge of a govern- 
ment employee when the same objective could not con- 
stitutionally be achieved by criminal sanctions or other 
direct means.” 


In United States v. Robel,® the Supreme 
Court held unconstitutional an act which sub- 
jected a member of the Communist Party to 
criminal prosecution for continued employment 
at a “defense facility.” The Act, said the Court, 

put [the worker] to the choice of surrendering his 
organizational affiliation, regardless of whether his 
membership threatened the security of a defense 
facility, or giving up his job. . . . The statute quite 
literally establishes guilt by association alone, with- 
out any need to establish that an individual’s asso- 
ciation poses the threat feared by the Government in 
proscribing it. The inhibiting effect on the exercise 
of the First Amendment rights is clear.“ 

This case arose not as the result of a denial 
of a hearing: the worker was indicted and the 
case heard in Federal district court. The Su- 
preme Court, in voiding, based its holding on the 
constitutional determination that the Govern- 
ment has no power to premise exclusions on such 
a vague basis. 

It is arguable that when the only penalty is 
dismissal from a Federal job, predicated on 
exclusion from the military base, cases dealing 
with the imposition of criminal penalties are 
inapposite. The Seventh Circuit held otherwise. 
Since the Court’s decision in Spevack v. Klein, 
to which the Seventh Circuit does not advert, a 
Government job may not be conditioned on a 
waiver of constitutional rights. Then-Chief 
Justice Holmes’ old and oft-quoted holding that 
aman may have the constitutional right to talk 
politics but does not have the right to be a 


. Id. at 5. 

. Id. 

. Kiiskila v. Nichols, No. 17580 at 6 (7th Cir. 1970). 

- 389 U.S. 258 (1967). 
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5. 385 U.S. 511 (1967); see also Garrity v. New Jersey, 385 U.S. 
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policeman ** is no longer good law, as the 
Seventh Circuit in a disparaging tone realizes. 
It follows, therefore, that though the right to 
hold a job on a military installation is by no 
means absolute, it cannot be denied upon the 
refusal of a worker to forego a constitutional 
right. An exclusion so predicated amounts to the 
“patently arbitrary and discriminatory” action 
condemned in Cafeteria Workers. 

Against the constitutional right to engage in 
antiwar demonstrations outside a military 
reservation, the court could find set forth no 
“overwhelming countervailing state interest 
peculiarly pertaining to plaintiff’s job.” ** The 
Government argued that Miss Kiiskila’s job in- 
side a military reservation distinguished her 
case from cases concerning public employment 
generally. The court noted the absence of evi- 
dence demonstrating that Miss Kiiskila’s pres- 
ence on base or her off-base activities affected 
military discipline. The Government’s conten- 
tion was characterized as “a broad claim that 
undefined military and national defense con- 
siderations are sufficient to permit the Govern- 
ment to infringe plaintiff’s rights to freedom of 
speech and association,” ** a claim rejected by 
the Supreme Court in United States v. Robel.'® 

The Government argued that public employ- 
ment may be predicated on a foregoing of other- 
wise protected speech that would impair the 
ability of a person to carry out his job. The 
court dismissed the contention without analysis 
because Kiiskila’s speech did not relate to her 
job at the credit union nor did the Government 
introduce evidence on the point. The Govern- 
ment also argued that the commander’s fear 
that plaintiff would engage in antiwar activity 
on the base in violation of a post regulation 
justified the exclusion order. The court replied, 
citing Tinker v. Des Moines Independent Com- 
munity School District : 2° 


“In our system, undifferentiated fear or apprehension 
of disturbance is not enough to overcome the right to 
freedom of expression.” Thus, unless we are to per- 
mit the deprivation of constitutional rights through 
subterfuge, the validity of a commanding officer’s ex- 
clusion of a civilian employee from a military instal- 
lation must turn upon more than his own subjective 
statements of the reason for his action.?1 





. McAuliffe v. Mayor of New Bedford, 155 Mass. 216, 220, 29 N.E. 
517 (1892). 

17. Kiiskila v. Nichols, No. 17580 at 7 (7th Cir. 1970). 

. Id. 

19. Supra note 13 at 263-4: “The phrase ‘war power’ cannot be 
invoked as a talismanic incantation to support any exercise of 
congressional power which can be brought within its ambit.” 

20. 393 U.S. 503, 508 (1969). 

21. Kiiskila v. Nichols, No. 17580 at 8-9 (7th Cir. 1970). 


It is important to note explicitly what Kiiskila 
II did not say. It did not say “off-the-base con- 
duct can never be considered in determining the 
validity of an exclusion order.” *? In fact, if the 
Government could have proved that off-base 
conduct “directly and imminently foreshadows 
proscribed on-the-base activity” it could be used, 
the court says, “in determining the likelihood 
that plaintiff will violate post regulations.” ** 
But if it is important to recognize the limits of 
this case, it is even more important to realize 
how far the Seventh Circuit did go in limiting 
the power of commanders to exclude. For the 
Seventh Circuit did not merely rely on a vaguely 
asserted constitutional right to talk; it held ex- 
pressly that the commander had failed to prove 
what real—not merely hypothetical—effects 
plaintiff’s activity would have on military per- 
sonnel. The ramifications of this holding may 
eventually strike deep, as cases concerning long 
hair, symbols on automobiles, and other in- 
stances of allegedly disruptive activity are 
tested in the courts. In this day of accelerating 
dissent and attack against the prevailing view 
of things, it can be confidently expected that 
similar issues will arise again. It is important 
for commanders to realize that nothing in the 
law precludes a court from examining his 
reasons for exclusion. If commanders are aware 
of the fluidity of the legal situation they may 
be able to keep the change of course within 
narrow limits. But if they insist on a too-hearty 
reliance on Cafeteria Workers as dispositive, 
the change will be dramatic and discomfiting 
when it comes. Those who act reasonably will 
be treated reasonably, and the power to main- 
tain order and discipline, though it will not be 
plenary, will remain intact. 


22. Id. at 9. 
23. Id. 
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provides also that a new form will be prepared when a 
change occurs which affects certain information on the 
eurrent form, including a change in the name of a 
beneficiary. 

Therefore, in order to change his beneficiary, a mem- 
ber of the Marine Corps must execute and sign a new 
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Record of Emergency Data Form and forward it to the 
specitied Marine Corps office. Such was not accomplished 
in this case and, while the sergeant may have been im- 
properly advised of the Marine Corps requirements for 
changing the beneficiary, and as a possible consequence 
of that advice failed properly to execute and file the 
beneficiary change prior to his death, such facts afford 
no basis to pay any amount due to any person other than 
the beneficiary on record. Accordingly, as the sergeant’s 
pending beneficiary change was not, at the time of his 
death, completed, signed and processed according to law 
and regulations, the change had no legal force and effect. 
(Comp. Gen. Decision B—168397 of December 22, 1969.) 


PAY AND ALLOWANCES—tTravel and transportation allowances 
upon an emergency recall from jieave of five or more days dura- 
tion. Proposed amendment to Paragraph M6601—1 of the Joint 
Travel Regulations (JTR) is not objectionable in providing for 
reimbursement for return travel due to a recall from leave under 
emergency conditions, notwithstanding the length of time a 
member has been on leave. 


@ The Secretary of the Navy requested that the Comp- 
troller General rule as to whether Paragraph M6601-1 
of the JTR may be amended to grant reimbursement for 
travel expenses incurred by service members who are 
recalled under urgent and unforeseen circumstances 
from authorized leave of five days or more. Paragraph 
M6601-1 now provides that such reimbursement may be 
made only when the member is recalled within 24 hours 
after his departure in a leave status. The proposed 
change would provide for reimbursement for travel re- 
gardless of the number of the days the member has been 
in a leave status. 

The Comptroller General stated that the reasoning 
set forth in 46 Comp. Gen. 210(1966) applies in this 
instance. In that case, the Comptroller General sanc- 
tioned the provisions of M6601-1 as it now appears in 
the JTR in regard to payment of travel expenses for 
members recalled from leave due to urgent or unforeseen 
circumstances within 24 hours after the service mem- 
ber’s departure on leave. An element of “public interest” 
was found to exist in such a circumstance. 

The Comptroller General reiterated that the emer- 
gency conditions brought about by contingency opera- 
tions or emergency war operations requiring the recall 
of service members from leave involve an element of 
“public business.” Therefore, expenses for such return 
travel due to a termination of leave are reimbursable, 
if pursuant to appropriate regulation. Accordingly, the 
Comptroller General could perceive no objection to the 
proposed change to Paragraph M6601-1 which would 
authorize payment for travel for members recalled under 
emergency conditions from a leave of five or more days 
duration notwithstanding the length of time the mem- 
ber has been on leave. (Comp. Gen. Decision B-159680 
of May 27, 1970.) 
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